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118th Session Judgment No. 3373

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr J.dgainst the
European Organisation for the Safety of Air Navigat Eurocontrol)
on 27 December 2011, Eurocontrol's reply of 10 A@012, the
complainant’s rejoinder of 14 May and Eurocontraisrejoinder of 3
August 2012;

Considering the applications to intervene filed I February
2012 by Ms B. E. and Messrs M. E., F. H., J. OSJand J.v.d.R.,
and Eurocontrol's comments of 20 March 2012 in Wwhitcsubmitted
that only the application by Mr S. was irreceivaldimce he was not
in the same situation in fact and in law as thegamant;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has auli

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The Maastricht Upper Area Control Centre (heregraftthe
Maastricht Centre”) has a team of guards to ensafiety and security.
At the material time this team had eight membensjuding the
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complainant, who held the post of coordinator, &mel interveners.
According to Rule of Application No. 21 of the GealeConditions of
Employment Governing Servants at the Maastrichtt@ersecurity
guards were entitled to payment of a flat-ratevedlioce for shift work
(Article 7) and an allowance expressed in pointshpeir for stand-by
duty (Article 8). The flat-rate shift allowance wpaid at the rate of
100 per cent if the duties had to be performed isoatsly for a
period of 24 hours every day of the week; at 80qest if the duties
had to be performed continuously for periods of l#san 24 hours
every day of the week; and at 50 per cent if thdeduhad to be
performed continuously for periods less than 24rhiavery day of
the week excluding weekends (Article 7, paragraphPairsuant to
Article 10 of the above-mentioned Rule, securityargis working
overtime were entitled to compensatory leave, oextra pay if the
compensatory leave could not be taken in the sulesgGix months.

At a meeting held on 18 June 2010 the Administratieferring
to the need for cost savings as well as the reapging in Article 4,
paragraph 3, of Rule of Application No. 21, thaguard could not be
assigned to shift duty for at least ten hours feilg a period of
stand-by duty, informed the security team thatniiemded in the
short term to outsource both night shift and staydiuties, so that
the related allowances would no longer be paid, ianithe medium
term to outsource all the services provided by g$beurity team.
Eurocontrol then entered into discussions with thede union
representatives.

By a memorandum of 2 March 2011 the Administratidormed
the security team that since the discussions hadlew to any
agreement, and in the interest of the service ddtgnduties would
be outsourced with effect from 14 March 2011. A saduent
memorandum of 20 June, replying to a request forfdation sent by
the complainant to the Director General, informieel team that night
shift work would also be outsourced in the shanintend that, in the
medium term, all the services provided by the teawuld be
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outsourced. In this memorandum, the Administratassured the
complainant that measures to mitigate the finanmmssequences of
the outsourcing of night duties would be examinedconsultation
with the social partners. On 30 July 2011 the caimgaint lodged an
internal complaint requesting that, in the conteithe outsourcing,
any decision adversely affecting his interests khtwe cancelled or
suspended until a final agreement was reached enfitfancial
compensation to be granted.

A further consultation meeting took place in NovemB011, at
which Eurocontrol proposed that in order to mitggite consequences
of the forthcoming outsourcing of night shift workghich would
entail a 20 per cent reduction in the flat-ratdtsdllowance, Rule of
Application No. 21 should be amended by addingwa paragraph 8
to Article 7, providing for the payment of a trarmmal allowance at a
decreasing rate for 12 months from 1 January 200@:per cent for
the first three months, 50 per cent for the nesgdlmonths and 25 per
cent for the last six months. These decreasing nateild be applied
to the difference between the full amount of tHevednce formerly
paid and the amount of the allowance payable utitemew shift
pattern. The transitional allowance would be paichalatively with
the allowance for shift work, which would continteebe paid on the
basis of paragraph 7.2 in respect of the day dntnigprk still being
performed. In a memorandum of 8 December 2011sdicarity team
was informed that the outsourcing of night shiftrkvevould begin
on 1 January 2012. The above-mentioned amendmepbged by
Eurocontrol took effect on 1 March 2012.

On 27 December 2011 the complainant, concludingtha
absence of a reply from the Director General that ihternal
complaint of 30 July 2011 had been implicitly disesed, filed a
complaint with the Tribunal.

B. The complainant contends that the measures tak&uincontrol
are quite inadequate because they are intendednmpensate, very
partially and for a limited time, for the eliminati of night work, but
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not for the elimination of stand-by duty or thedosf the overtime
arising from it. Moreover, the repeated suggestinade to the
security guards, during the unsuccessful discussimeceding the
implementation of the measures, to take earlyaetmt would also, if
they agreed to do so, have a considerable finamtiphct on the
amount of their future pension, and no compensatias been
proposed for that.

The complainant points out that for over 15 yearsMas able to
receive the various allowances mentioned abovectwhepresent a
significant part of his salary and an essentiahelat of his conditions
of employment. Referring to Judgments 986, 2696 af@d2, he
submits that his acquired rights have been violated

The complainant also contends that the decisionsuarced in
June 2010 were taken in breach of the proceduresofusulting the
trade union representatives.

He requests that the implied decision to dismiss ihternal
complaint be set aside, and that Eurocontrol beredito pay him,
until the date when, as a result of salary scaleremses and
promotions, he reaches the level of remuneratiowdm receiving on
28 February 2011: a monthly allowance equal tcatieual average of
the allowance he received in 2010 for stand-by ;datymonthly
allowance equal to the average overtime pay redeaed a monthly
allowance equal to 100 per cent of the flat-ratiét sifiowance. The
complainant also claims interest at 8 per centgp@um, 3,000 euros
in damages for breach of the duty of care and thg df good faith,
and 4,000 euros for costs.

C. In its reply, Eurocontrol argues that the complafied on
27 December 2011 was premature, because on that fthat
complainant had not yet had any of his allowaneesiced. Stand-by
duty was outsourced only from 14 March 2011, nigift work was
outsourced from 1 January 2012, and the complaioantinued to
receive the flat-rate shift allowance at the ratel@0 per cent until
29 February 2012.
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Eurocontrol considers that it is under no obligatim grant
compensation in respect of the reduction in alloxesn which it
regards as being “within acceptable limits”. Moregvoutsourcing
has removed a number of constraints, and this neflmal for the
complainant’s health and welfare. Neither the caimalnt’'s basic
salary nor the family allowances he receives afectfd by the
outsourcing. Moreover, as a result of the transi#ti@rrangements, the
reduction in the allowances is spread over a ywhich is adequate
for him to make the necessary adjustments to fastjile. Regarding
the possibility of early retirement before outsaoge is fully
introduced, Eurocontrol states that it does no¢ndtto reduce the
complainant’s pension entitlements.

On the basis of the Tribunal’s case law, Eurocdrargues that
the complainant has no acquired right to work shtft be on stand-by
duty or to work overtime, or to be paid the relatdldwances, since
these allowances are not a fundamental and edseldiaent of his
conditions of employment, being dependent on thekwarctually
performed.

D. In his rejoinder, the complainant argues that bimgaint is not
premature, given that a final decision rejecting internal complaint
was taken by the Director General on 9 May 201&rahe Joint
Committee for Disputes, to which the matter hadhbederred in the
meantime, had issued its opinion on 12 March 2@pholding his
claims.

On the merits, and in the light of the significdwstrm caused to
him, he questions the economic argument invokedlmpcontrol to
justify the implementation of the outsourcing prexe

E. In its surrejoinder, Eurocontrol maintains its argunts,
emphasising that outsourcing is a means of aclgeviacessary
savings at a time when its operating budget is hent, as well
as bringing flexibility and efficiency into the prgion of security
services, and ensuring that stand-by duties coinpyl respects with
Rule of Application No. 21.
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CONSIDERATIONS

1. The Maastricht Centre security team, of which the
complainant is the coordinator, was informed onJLi@e 2010 of a
plan to outsource the stand-by duty and nightshkiftich its members
had been performing for some 15 years. This reasgaon would not
affect their basic salary, but would result in lowemuneration
because it entailed a reduction in the flat-raift ahowance that they
had previously received, the loss of the allowafocestand-by duty
and a reduction of overtime which would reduce dlierage weekly
hours of work.

On 20 June 2011 the Director General informed treptainant,
in reply to the latter’'s request, that he confirntied decisions set out
in a memorandum of 2 March 2011, namely, the elatiim of the
allowance for stand-by duty and the reduction irekle hours of
work for the members of the security team. The autsing of night
work would also be introduced shortly. Measuresenming planned,
in consultation with the social partners, to miteggar compensate for
the impact of these changes on salaries, sinceiteto resolve this
issue had so far proved unsuccessful. The dec#Hi@0 June 2011
also included two paragraphs (the third and fopdtagraphs) reading
as follows:

“In the medium term, it has been decided to ous®yrogressively the
[security team] services, based on an analysi®sif fficiency in order to
comply with the necessity to allocate the financéslources of the Agency
in the most economical manner.

Management is fully aware of the impact of any é@mgumodification on
your function and remuneration and will offer métigpn measures in line
with the obligations of a good employer. Mitigatioreasures concerning
the outsourcing of night duties will be examinedhivi the framework of
the Agency consultation process with social pastier

2. On 30 July 2011 the complainant lodged an internal
complaint against this decision, asking the Dire@eneral to cancel
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it or suspend its application until final agreembat been reached on
the compensation to be granted for the loss of Wwhatonsidered to
be acquired rights.

On 10 November 2011 Eurocontrol made a propos#lgsocial
partners to amend Rule of Application No. 21 of tBeneral
Conditions of Employment, relating to the workingnditions and
compensation applicable to staff members workinfisslon stand-by
or on overtime. The proposed amendment, providingah allowance
paid at a decreasing rate for one year, came iiféateon 1 March
2012. According to the complainant, it provides watey inadequate
level of compensation for the loss of remuneratiesulting from
the reorganisation of the services provided by sbeurity team.
The information given on this subject on 8 Decentti#tl stated that
Eurocontrol would “assist any one of [them] willintp seek
alternative career opportunities within the Cenim@ugh training or
other appropriate measures”.

3. The complaint now before the Tribunal, which was
originally directed against what the complainamkito be an implied
decision to dismiss his internal complaint of 3QyJ2011, must be
regarded as being directed against the explicisagcof 9 May 2012,
confirming the aforementioned decision of 20 Jud&1?2 taken by the
Director General in the course of the proceedings.

4. Eurocontrol contends that the complaint is prensatur
because the impugned decision had not yet prodtxeffects on the
date when the complaint was filed. It must, howeber recalled that
an administrative decision can be challenged froenmhoment of its
adoption, even if it takes effect on a later datkis objection to
receivability is therefore irrelevant.

5. The complainant states that he “does not deny it
employer has the right to make significant chanigesis working
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conditions [but] does not accept that his emplogan drastically
alter his means of subsistence, since his remuoerest an essential
element of his employment”. He sees this as a geiigfringement of
his acquired rights.

6. It is established that the elimination of standety and
night shift work, as well as the elimination of tbeertime which
was previously worked on a regular basis, will leBua reduction
for an indeterminate period of the remunerationeinga by the
complainant from Eurocontrol. The significance loistis not denied
by Eurocontrol, though its estimation differs frothat of the
complainant. The negotiations it has entered imdhis subject with
the complainant and with his colleagues in the cteam, as well
as the amendment to Rule of Application No. 21 whicdas decided
to introduce, show that it is aware that this reigducin remuneration
warrants compensation.

In this respect, it matters little that the Directeneral, in his
express decision of 9 May 2012, refused to follbestecommendation
of the Joint Committee for Disputes, which critexisEurocontrol for
having “underestimated the legal, financial andaamnsequences of
externalising the provision of some security sessito the private
sector”. Indeed, the only reasons given to justifis refusal were
that international organisations have broad detisiaking powers
as regards outsourcing services, which is not tiéshuand that the
transitional amendment to Rule of Application Nd Bad been
adopted following a careful examination of the @mgences of the
outsourcing on the situation of the staff, “in arde increase the
social acceptability of the measure”.

7. The evidence on file shows that the outsourcingarhe of
the complainant's duties resulted in a sharp dmophis level of
remuneration. He had a legitimate expectation kitremuneration
would remain stable. According to the complainaimis entitles him
to claim an acquired right.
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8. However, according to the Tribunal's case law, equaed
right is breached only “when [...] an amendment asleigraffects the
balance of contractual obligations by altering famental terms of
employment in consideration of which the officiatcapted an
appointment, or which subsequently induced himeartb stay on.”
(See Judgment 2682, under 6.)

According to the consistent case law of the Trilburen
international organisation “necessarily has powerestructure some
or all of its departments or units, including by thbolition of posts
[...] and the redeployment of staff’ (see Judgmert@®@5inder 10).
The concept of redeployment must be understooch@sding not
only the assignment of staff to different postg, ddgo requiring them
to accept a new or different method of organisiogtinuous service.
It follows that a particular model of organisingervice, such as the
one previously in force in this case, cannot cdutstian acquired
right.

9. Nevertheless, given that the new arrangements tdiceet
financial impact on the complainant, Eurocontrotl ta ensure, in
accordance with the duty of care owed to its staffat the
implementation of the arrangements did not plaeecibmplainant in
financial difficulty. The Tribunal considers thay Iproviding for the
payment of a degressive allowance for only 12 mmnBurocontrol
did not fully comply with this duty.

10. In the light of the foregoing, the complaint must dlowed
and the decision of 20 June 2011 confirming the oramdum of
2 March 2011, as well as the decision taken on § RRil2 in the
course of the proceedings, must be set aside.

11. However, the complainant's claim for payment ofl ful
compensation “until the date when, as a resultlafrg scale increases
and promotions, he reaches the level of remuner&ttowas receiving
on 28 February 2011” cannot be upheld.
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An indemnity ex aequo et bonwill enable the complainant to
adjust to his changed financial circumstances. péyment for two
years, from 28 February 2011, of an indemnity spoading to the
total of the sums received for shift work, standdoyy and overtime,
less the sums already received in respect of tgeedsive allowance,
is sufficient for this purpose. This indemnity dhz¢ calculated as the
average of remuneration received during the ye@f8,22009 and
2010. It shall bear interest at the rate of 5 part er annum from
1 March 2012, the date of entry into force of tlmeposal providing
for the payment of the degressive allowance.

The case will therefore be remitted to Euroconfinolcalculation
of the amount of indemnity as defined above.

12. Since Eurocontrol has accepted at every stage stegis
must be taken to mitigate the impact of the new kimgr
arrangements, there are no grounds for an awarwadl damages.

13. Six of the complainant’s colleagues have filed agpions
to intervene, which they were entitled to do preddhat they were
in the same situation in fact and in law as the mlamant (see
Judgment 2985, under 28). This is the case for divéhem, whose
right to intervene is not disputed by Eurocontreidawho state
that they associate themselves with the complaititowt seeking to
put forward pleas differing from those in the coaipt (see
Judgments 365, under 1, 366, under 1, and 1792r@&)dThese five
interveners must be granted the rights recognibeteain the present
judgment.

The sixth application to intervene, filed by Mr 8wust however
be dismissed. The comments submitted by Eurocostrol that the
author of this application ceased some ten yeapst@agrovide the
services which have now been outsourced, and coesdyg his
remuneration was not reduced when they were elietha

14. The complainant, who succeeds in part, is entiteechn
award of costs in an amount fixed by the Tribuna,800 euros.

10
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DECISION

For the above reasons,

1. The decisions taken by the Director General of Eomtrol on
20 June 2011 and 9 May 2012 are set aside.

2. Eurocontrol shall pay the complainant an indemmiith interest,
as stated in consideration 11 above.

3. The five interveners whose applications are allowkdll enjoy
the rights established by this judgment in favour the
complainant, as stated in consideration 13 above.

4. Eurocontrol shall pay the complainant 4,000 eunasoists.

5. All other claims are dismissed, as is the sixthligppon to
intervene.

In witness of this judgment, adopted on 9 May 24 Claude
Rouiller, Vice-President of the Tribunal, Mr SeydBa, Judge, and
Mr Patrick Frydman, Judge, sign below, as do |, ZBraPetro,
Registrar.

Delivered in public in Geneva on 9 July 2014.
CLAUDE ROUILLER

SEYDOU BA
PATRICK FRYDMAN

DRAZEN PETROVIC
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