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118th Session Judgment No. 3362

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr O.A.R. P. &g the
International Telecommunication Union (ITU) on 12t@ber 2012,
the ITU’s reply of 21 January 2013, corrected onJ2Auary, and the
email of 6 February 2013 in which the complainambimed the
Registrar of the Tribunal that he did not wishite & rejoinder;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has auli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant took up employment with the ITUMay 2009
as a grade G.5 statistical assistant in the Telguamcation
Development Bureau (BDT). His initial six-month shterm contract
was subsequently renewed several times.

On 15 July 2009 Service Order No. 09/06, concertiiggpolicy
on short-term contracts, was published. Paragragirodides that
“recourse to short-term contracts for work of aulag and long-term
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or permanent nature, or for work in establishedtgoshould be
avoided”. Paragraph 5 of the Annex to the Serviode©provides that
consecutive short-term contracts should not ex@eéatal period of
23 months. Beyond that term, a staff member idgiieé for further
employment on a short-term appointment before arsinth period
has elapsed, and “no commitment or promise comnegrai possible
renewal or new contract may be made to [him] by anpgervisor
in the ITU until a staff request has been approvgdhe Secretary-
General”. If the tasks performed by the staff membee “of a
long-term or permanent nature, and provided thaessary funding
is available, a fixed-term vacancy notice shall fngblished for
competition, using, wherever possible, an existiagant post”.

Although the complainant had completed 23 conseeutionths
of employment, the Secretary-General exceptionatythe request
of the BDT Director, twice granted extensions of hppointment in
order to ensure continuity of service pending theaton and filling
by competition of a post of assistant statisticibat was budgeted
for the subsequent biennium. In the meantime, agesunsation of
the BDT, which had begun in April 2011, had redlilte October,
following approval of the budget, in the reallocatiof certain funds,
including those intended for the assistant statesti post, to extra
support for regional and area offices. On 15 Dean011l the
complainant was informed by the head of the sedtiomhich he was
working that his contract, due to expire on 31 Delger, would not be
renewed because no assistant statistician posionsescreated.

In a letter of 19 December 2011 the complainantuestgd
the Secretary-General to review the decisionsaagriew his contract
and not to advertise his post. When his request rgéssed, on
24 February 2012 he appealed to the Appeal Bodrnahweoncluded,
in its report of 29 May 2012, that the ITU had rigigation to renew
his contract or to create a post of assistantstitééin. However, the
Board recommended that the complainant be paid Indamages
equivalent to one month’s salary on the grounds kieahad been
led to believe, in good faith and because of dexgsicontravening
Service Order No0.09/06, that his administrativeuaipn would
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perhaps be regularised. On 26 July 2012 the Segr@eneral made a
final decision to dismiss the complainant’s appeathout granting
him any compensation. That is the impugned decision

B. Although he concedes that the promise to createsaigannot be
equated with a promise to appoint him to that pthet, complainant
contends that a “written and implicit” promise tdvartise his post
can be inferred from Service Order No. 09/06, andhfthe fact that
he was exceptionally granted contract renewals rytbe limit of

23 months. That promise had in fact prompted himat¢oept the
renewed contracts and thus made the creation gbldmned post an
acquired right, albeit one which was disregardedheylTU, and had
it not existed the contract renewals could onlyehheen granted in
breach of Service Order No. 09/06. Moreover, ifaasesult of the
restructuring exercise that began in 2011 the macgdunds for the
creation of the post were no longer available,Rirector of the BDT

should have been aware of that, in which case tlg emt be justified

in asking for the complainant’s contract to be egtd in June 2011,
and then in October of that year.

The complainant also casts doubt on the true exténthe
restructuring exercise to which the ITU refers,impthat not a single
post was eliminated in the BDT, where in fact 12vn@osts were
created.

The complainant alleges that in an interview wiih head of
division in December 2011, she offered him a SpeS8arvice
Agreement contract (an SSA contract) commencinglodanuary
2012. He considers that this offer, which he rg@diecause it would
entail an unacceptable deterioration in his cood#iof employment,
represents an abuse of authority. Moreover, it@sdiat budget funds
were in fact available.

The complainant asserts that he and his familyesedf great
psychological and financial harm owing to the fabat he was
informed only on 15 December 2011, just one wedrbethe end of
the year, that his contract, which was due to expir 31 December,
would not be renewed.
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He therefore seeks the cancellation of the decisminto renew
his contract, payment of his full salary, includipgnsion fund and
health insurance contributions from 1 January 20ti& advertising
of a grade G5 assistant statistician post on ayeae-fixed-term
contract”, compensation for moral and material haand costs.

C. In its reply, the ITU argues that the complaintineceivable
to the extent that it challenges the decision rmtcteate the
complainant’s post and not to advertise it, givleattho promise to
that effect had been made to him. Since that detisvas a
managerial measure of a general nature, it wasanoindividual
administrative decision open to appeal. The onlyisien open to
appeal is the decision not to renew the complaisaontract.

On the merits, the ITU argues that it was underohtigation
to create and advertise a post of assistant st&irst It was quite
legitimate for contract extensions to be granted@eptionally, to the
complainant by the Secretary-General in the exernaisis discretion
and on the recommendation of the Director of theTBbefore the
ITU budget was approved by the Council. Accordimghie ITU, these
extensions were granted in order to meet the needdntinuity of
service pending the possible creation and advegtisif the post in
question. The intention, on the part of the BDTebtor, to create the
post cannot be interpreted as a commitment to dar s giving rise
to a promise to the complainant. The latter has praved the
existence of such a promise, which would in anyedas/e amounted
to placing his personal interests above the gemaierest of the ITU
itself. When the last exceptional extension of ttmmplainant’s
contract was granted, no final decision had be&pntao create a
post. The ITU also refutes the complainant’s arguntieat he had an
acquired right to the creation of the post, sinceneasure of this
kind does not constitute a fundamental and ess$ectiadition of
employment.

The ITU contends that the decision not to renew the
complainant’s short-term contract was lawful unBele 4.G b) and
Rule 9.E of the Staff Rules applicable to staff roens engaged for
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conferences and other short-term service, and uhdeterms of the
contracts he had signed, as well as accordingdcctimsistent case
law of the Tribunal. The decision was also justifeecause the reason
why the contract had been extended by way of eimgpthat is, to
ensure continuity of service pending the creatioth advertising of an
assistant statistician post, no longer existed.

Although in the course of the complainant’s intewi in
December 2011 with his head of division the posgibof an SSA
contract may have been mentioned informally, nonfdroffer could
have been made, because the complainant’'s heasisibd was not
the competent authority for deciding to grant at@mt of that kind,
nor had she received any instructions to that effem her superiors.
Such a contract, if granted, would have been irgdntb cover a
limited transitional phase during which the dut@sthe assistant
statistician would have been redistributed withine tdivision.
Moreover, since it is not possible to transfer fricom the budget
line used to finance an SSA contract to the ond tzdinance short-
term and fixed-term contracts, the ITU maintainstthhe funds
needed to create the post held by the complainard not available.

CONSIDERATIONS

1. The complainant was recruited by the ITU in May 200
under a short-term contract, initially for six mbst to work as an
assistant statistician in the Telecommunication ddlgyment Bureau
(BDT). His appointment was later extended five snoatil, on 1 July
2011, he reached the maximum period of 23 monthsgluvhich a
staff member can be employed at the ITU under suttracts, as
stipulated in paragraph 5 of the Annex to Servicde® No. 09/06 of
15 July 2009, setting out the policy on short-teantracts.

2. Since it was intended at the time to create a mfst
assistant statistician in the BDT under the draiddet for the
biennium 2012-2013, the complainant’s contract wgain renewed
twice, by way of exception, to 31 December 2011wkler, on
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15 December 2011 the complainant was informed I3y hadad of

division that this appointment would not be renevagain, because
the post in question would not now be created. dddét had been
decided in the meantime, in the context of a restring of the BDT

that had begun in April 2011, to reallocate fundtemded for the
financing of certain posts, including the post iregtion, with a view
to increasing the funds allotted to the regional area offices of the
ITU.

3. Having unsuccessfully requested the Secretary-Gérner
review the decisions not to renew his contract @oicto advertise the
post which it was intended to create, the compldit@dged an appeal
with the Appeal Board.

In its report, issued on 29 May 2012, the Boardctated that
the ITU had no obligation to extend the complairmappointment,
but recommended that he be paid moral damages aenivto
one month’s salary, since he had been led to kelievgood faith,
by a series of administrative decisions contravgtime provisions of
Service Order No. 09/06, that his administratieiagion might be
regularised.

The Secretary-General chose not to follow that menendation
and decided, on 26 July 2012, to simply dismiss abeplainant’s
appeal.

4. That is the decision impugned before the Tribuimahddition
to its cancellation, the complainant is claimingnpensation in various
forms for the injury he considers he has suffeaed, an award of costs.

5. Rule 4.G b) of the Staff Rules applicable to sta#mbers
engaged for conferences and other short-term sepiovides that:
“A short-term appointment does not carry any exgecy of renewal
or of conversion to any other type of appointmerlile 9.E a)
provides that: “Short-term appointments shall expautomatically
and without prior notice on the expiration dateha period specified
in the letter of appointment.”
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The purport of these provisions, which are quitamhbiguous,
was moreover expressly stated in each of the s$hort-contracts
signed by the complainant, including his last omdsich he received
after the end of the maximum period of 23 monthierred to
previously.

The provisions in question also reflect a positmonsistently
taken by the Tribunal concerning the legal regireegning contracts
of this nature. It is sufficient to refer to Judgrme362, under 6,
which states that:

“Precedent has it that, at the discretion of thecekve head,

a temporary appointment may be extended or corvdédea fixed-term

appointment, but it does not carry any expectatbénnor imply any

right to, such extension or conversion and shatiless extended or

converted, expire according to its terms, withootige or indemnity (see
Judgments 2198, under 13, and 1560, under 4).”

6. Accordingly, the short-term contract renewals gedrtb the
complainant by the ITU beyond the maximum periodntiemed
above did not imply in any way a subsequent extenf his
appointment, and the Appeal Board was wrong in idenisg that
these measures gave him a right to compensattue Hituation were
not regularised.

7. The impugned decision would nevertheless be unlaififu
the complainant were able to rely, as he contendsan implicit
promise to advertise the assistant statisticiahywbeh it was initially
intended to create. However, apart from the faat Such a promise
would not in itself imply a promise to renew higwtact until the post
was advertised, and that there was no guaranteththaompetition to
fill the post would result in his appointment, tbemplainant is not
justified in claiming that the two extensions of laippointment that he
had received after 1 July 2011 intrinsically coregéguch a promise.

Although these extensions were clearly decided upothe ITU
in the expectation that the planned post wouldrbated, the Tribunal
cannot infer from this, as the complainant woulgehd, that the two
contracts in question were “different in naturedrr those that had
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preceded them simply because, being intended tdomo his

temporary appointment beyond the prescribed maximparnod, they

necessarily entailed an obligation for the ITU togeed thereafter to
the actual creation of the post concerned. Ind#wexl,conclusion of
these contracts cannot in any way be seen as ingpiyi itself the

existence of a formal promise to do so.

8. In this case, the existence of such a promise digicefore
only be admitted if it were established by otheidemce before
the Tribunal. It must however be concluded thasuoh evidence is
present. In particular, although it is clear frotme tmemoranda
sent by the BDT Director to the Secretary-General20 June and
26 September 2011, in support of requests for émewal of the
complainant’s contract, that the writer firmly inteed to obtain from
the competent authorities the creation of the gt envisaged, they
do not show that the complainant had been led lievaethat this plan
would definitely come to fruition.

Moreover, although he points out that these menuaramere
written after the restructuring of the BDT had begand that the
person who signed them ought to have ascertairefdrdorequesting
recruitment to the post in question, that the nesmgsfunds were still
available, these matters likewise do not establist the alleged
promise actually existed.

9. It follows from the foregoing that the first condit
according to the case law of the Tribunal, origimgin Judgment 782
and consistently restated since then, for a stefihber to be entitled
to fulflment of a promise made by an internatiomaifjanization,
namely that “the promise should be substantive’has met in this
case. The complainant’'s arguments that such a geowas disregarded,
that there was a consequent error of law and that ¥ve considers to
be an “acquired right” was violated, therefore carive upheld.

10. It is true that, contrary to the assertions ofdeéendant, the
two short-term contracts under which the complaimantinued to be
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employed after the expiration of the maximum peradd23 months

set in paragraph 5 of the Annex to Service Order 0806 were

concluded in an irregular manner, since the Ordeschot allow for

any exception to the rule. However, in this caseittegularity, which

affects contract renewals prior to the impugnedsi®e and has no
impact on the lawfulness of the decision itselfd diot injure the

complainant in any way. In fact, even though thstgo which he

aspired was ultimately not created, these measuees nonetheless
favourable for him, since they enabled him to pngldiis employment
with the ITU for several months. Moreover, the ctaimant freely

consented to sign these contracts, and althougttdtes that it was
the prospect of a competition being held for thetpas was then
envisaged, which prompted him to make that chaike, Tribunal

notes that he does not in any case mention any etim@loyment

opportunity which he was induced at the time ta @own.

11. The complainant expresses doubt as to the actal® stthe
restructuring of the BDT that began in April 20Jdaargues that, in
the light of the ITU's available budget funds, thisform did not
render it impossible to create the post that waglily planned. But
the Tribunal cannot accept this argument.

12. There is no doubt that the defendant is clearlytakéen in
claiming that the decision not to create a post #@re subsequent
decision not to advertise it, are not open to appé#though
these decisions are certainly within the managesiathority of
the Secretary-General, they are nevertheless aginaitive acts with
adverse effects. As such, they can therefore beadgpd by staff
members who are adversely affected by them.

13. But the decision not to create a post, like allislens
relating to the management of posts or the orgaorsaf services, is
a discretionary decision the wisdom of which thédinal obviously
cannot judge, having only a limited power of revidgee, for
example, Judgments 1131, under 5, and 2856, under 9
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In this case, the written submissions, especiallgport by the
Secretary-General dated 10 May 2012 and anothesioledaken by
him on the following 16 July, produced by the def@mt as annexes to
its reply, show that the ITU did in fact, in thentext of the above-
mentioned restructuring, carry out various reallioces of posts to its
regional and area offices. Moreover the ITU, whickes not deny that
it would, theoretically, have been possible to fica the assistant
statistician post which it was originally planned treate, points
out that it merely decided it was preferable in theantime to give
priority to measures relating to this policy of poping its field
offices.

In the light of these various factors, the Tribufiats that the
decision in question is not vitiated by any errérfact or obvious
error of judgement.

14. The complainant alleges that in the meeting withHgad of
division on 15 December 2011 an offer was madertotb continue
working for the ITU under an SSA contract, and hguas that the
impugned decision was flawed by an abuse of authdde refused
the offer in any case, and he infers from the flaat it was made that
the reason why the responsible officers of the £hidse not to create
a post of assistant statistician is that they itéehthat “he should
continue working under an even more precariousraonthan [his]
short-term contracts”.

The evidence on file shows, however, that the idiegranting
the complainant an SSA contract, an idea attribetab the head
of division concerned, arose from the impossibibtifycontinuing to
employ him in any other way, given the decisiontlué Secretary-
General to refuse to create the post that hadnadigibeen planned. It
was therefore a consequence of that decision, meason for taking
the decision itself. Moreover, if the ITU’s trueténtion had been to
employ the complainant in future under an SSA @mttit is difficult
to see why it would first have given him new sherim contracts
beyond the maximum period specified in the appleables. Nor
does the fact, also mentioned by the complainduat, &another staff

10
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member had been compelled to accept an SSA couwtifeceéd to her
in similar circumstances, suffice to show that Ifhe deliberately set
out to make inappropriate use of contracts of kirat.

15. Accordingly, without there being any need to defaem
whether the idea of granting the complainant an $8Atract had
only been mentioned, as the ITU claims, in a puirgigrmal way, or
whether it would have been legally possible to emplim under such
a contract having regard to the nature of the dutie would have
been given, the alleged abuse of authority habeen established.

16. Lastly, the complainant objects to the fact that vinas
notified only on 15 December 2011 of the non-reriegfahis last
contract, which was due to expire on 31 Decembehaif year. As
already stated under 5 above, it is clear fromabial wording of
Rule 9.E a) of the Staff Rules applicable to staéimbers engaged for
conferences and other short-term service, expresplyduced in that
contract, and from the consistent case law of tiiteuhal, that a short-
term contract ordinarily ends automatically, withguior notice, on
the expiration date of the period for which it wesncluded. It is
true that, according to the case law, an internaticorganisation
is nevertheless obliged to give a reasonable pesfodrior notice
where a staff member has been employed continuausier such
contracts for a period of time exceeding that wigolhresponds to a
purely temporary assignment (see Judgments 210y &) and 2531,
under 9). But in the particular circumstances @ tase, where the
complainant could not be unaware, since the maxinmemiod of
23 months specified in the Annex to the ServiceeDad 15 July 2009
had expired, that his appointment would probably evhen his
contract expired, the Tribunal considers that thirpnotice of
15 days he was given by the ITU must be regardedssonable.

17. It follows from the foregoing that the impugned d&m is

not open to criticism and that the complaint muserefore be
dismissed in its entirety.

11



Judgment No. 3362

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 29 Aprid12,
Mr Giuseppe Barbagallo, President of the Tribuhd, Seydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign beleamial, DraZzen
Petrovt, Registrar.

Delivered in public in Geneva on 9 July 2014.

GIUSEPPEBARBAGALLO
SEYDOU BA
PATRICK FRYDMAN

DRAZEN PETROVIC
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