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118th Session Judgment No. 3358

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr F.P. D. agdirthe
European Patent Organisation (EPO) on 20 June @6dthe EPO'’s
reply dated 29 September 2011,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal,

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has agapli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, who has dual German and Frendbnadity,
joined the European Patent Office — the EPO’s sata¢ — in 2003 as
a patent examiner in Munich (Germany).

On 30 July 2008 he was notified that the educatitywance he
had been receiving since May 2007 for one of hjgeddent children
had been paid to him in error, because only offici@ho were not
nationals of the country in which they served wenrtitled to the
grant, according to Article 71, paragraph 1, of 8sevice Regulations
of the EPO, and because he did not meet one o€dhditions in
paragraph 2 of that Article, whereby German nat®icauld receive
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the allowance by way of exception. He was thereifiti@med that he
would cease receiving the allowance from 1 Augo8i82

On 17 September 2008 the complainant lodged amadtappeal
seeking the continued payment of the educatiorwalhee. In a letter
dated 13 November 2008 he was informed that thesid&net of
the Office had decided to dismiss his appeal. He alao told that
a complaint was pending before the Tribunal agdivsEPO’s refusal
to pay an education allowance to staff members didonot meet
the conditions laid down in paragraph 2 of the a@&mentioned
Article, and that the EPO would apply the Tribusafuling on
this issue to all staff members concerned. He \hasefore asked
to inform the Administration, within one month, wher he wished
to pursue the internal appeal procedure. On 28 ibee 2008 the
complainant asked for his appeal to be transmittedhe Internal
Appeals Committee. On 10 February 2010 he was rimédr that, in
an internal appeal similar to his own, the Commitbed confirmed
the lawfulness of the decision to cease paymenthefeducation
allowance to staff members who had been receiviagoneously. He
was therefore invited to “refrain from pursuingghinternal appeal”.
On 22 February the complainant replied that he mwaimtaining it.

In its opinion of 11 March 2011, the Internal Aplse@ommittee
recommended that the Office pay the complainant ¢tdacation
allowance until the end of his dependent child’sicadional stage,
i.e. until the end of the 2008-2009 school year.1@rpril 2011 the
complainant was informed that, in accordance with €ommittee’s
recommendation, it had been decided to pay him atrears of
education allowance, plus interest of 8 per cemtgmmum, for the
period from 1 August 2008 until the end of the 2Q089 school
year. That is the impugned decision.

B. The complainant contends that the EPO acted wroogliwice
inviting him to confirm whether he was maintainimis internal
appeal, and that the time limits he was given fomg so were
extremely short by comparison with those laid dawrthe Service
Regulations for filing an internal appeal. He addleges that during
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the internal appeal procedure the EPO alteredahson it had given
for its error.

Relying on a preparatory document for an amendntent
Article 71 of the Service Regulations, the compainargues that the
only correct interpretation of paragraph 1 of tAdicle is that a staff
member with two nationalities, one of which is tlditthe country
of his place of employment, should be treated amranational of
that country and therefore as being eligible tcenex the education
allowance. He also seeks to show that he has fstFsanch roots”
and should, according to the principle of equadttreent, “have been
treated as more French than German” for the purpbsswvarding
the allowance. Lastly, he contends that the EP@ded the principle
of legal certainty by deciding to cease paying ltme education
allowance although no new, unpredictable and dexisrcumstances
had arisen since he was granted it.

The complainant requests that the impugned dectstoquashed
and that he be awarded, “without time restrictioafy education
allowance for each of his dependent children.

C. Inits reply, the EPO argues that the complainacitiam seeking
to “extend the scope of the complaint” to his otthependent children
is irreceivable, because he has not exhaustednaiteemedies in
respect of them.

On the merits, the EPO explains that in order tedain whether
the complainant wished to pursue his internal apjteiaformed him
of the progress made in similar appeals. It expl#mat in setting him
time limits, the intention was to maintain commuation between him
and the Administration. It denies having changedrdason given for
its error in the course of the procedure.

The EPO considers that the wording of Article 7dragraph 1, of
the Service Regulations is clear, and that bec#lusecomplainant
has dual German and French nationality and is mgrvi Germany,
he cannot receive the education allowance. Moreakerprinciple of
equal treatment has not been flouted. The compiainannot opt
for one of his nationalities, depending on the winstances, while
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disregarding the other. Lastly, it contends that,tlae decision to
award an education allowance to the complainant besed on
an erroneous interpretation of the above-mentiopacagraph 1,
rectifying the error did not involve any breachtleé principle of legal
certainty.

CONSIDERATIONS

1. According to Article 71, paragraph 1, of the Seevic
Regulations, “[p]Jermanent employees — with the poe of those
who are nationals of the country in which they aesving — may
request payment of the education allowance [...]Jespect of each
dependent child [...] regularly attending an educaiaestablishment
on a full-time basis”.

2. The complainant, who has dual German and French
nationality, took up employment at the EPO on 1ilApD03, at its
head office in Munich (Germany). He is the fathethmee dependent
children, the oldest of whom was born on 8 May 20B®m May
2007 the complainant received for that child ancation allowance
within the meaning of paragraph 1 above. He ce&segceive the
allowance from 1 August 2008, at the end of theoethear, because
it had been paid in error. He should not have bemweiving the
allowance because he was of German nationality ainthe time of
his recruitment, was living in Munich.

The complainant filed an internal appeal against thecision.
In its opinion of 11 March 2011, the Internal Aplse&ommittee
stated that the language of Article 71, paragraploflthe Service
Regulations was unambiguous; that it was clear fribra text
that employees with dual citizenship who held théamality of the
country in which they were serving were excludemhfrits scope; and
that the EPO had rightly brought the situation batth conformity
with the law by correcting the error it had maddha complainant’s
favour. It took the view, however, that “from théamsdpoint of
legitimate expectation” the education allowance usthchave been
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paid to him until his son finished his nursery eatian. It therefore
recommended payment of the allowance to the comgpidi
until the end of the 2008-2009 school year. On 1itilA2011 the
complainant was informed that, in accordance with €ommittee’s
recommendation, he would receive the arrears ofatohn allowance,
plus interest at 8 per cent per annum, for theopefiom 1 August
2008 to the end of the 2008-2009 school year.

The complaint is filed against that decision.

3. First, the complainant objects to the fact that ERO asked
him whether, in light of the decisions taken inessimilar to his,
he wished to maintain his internal appeal, and dawe “extremely
short” deadlines to reply.

This allegation is baseless. Although the EPO drthe
complainant’s attention to the fact that the Prexsicbf the Office had
decided to dismiss other appeals on the same s$uddnvited him
to consider whether, in these circumstances, itwa@sh pursuing his
appeal, it did not place any pressure on him thdvaw it.

4. The complainant further alleges that during theerimal
appeal procedure the EPO wrongly altered the refzsaine decision
to cease paying him the education allowance. Adogrdo him,
the EPO initially claimed that it wished to “cortean isolated
error” concerning his status as a dual nationalerehs the real
intention, as it later admitted, had been fromdhéset to change the
erroneous practice of applying Article 71, paragrap of the Service
Regulations to employees with dual nationality.

This allegation is likewise unfounded. It is trdeat in its first
letter, dated 30 July 2008, the EPO stated thhad noticed in the
course of a verification exercise that the comg@ainhad German
nationality, though the evidence on file shows thatould hardly
have been unaware of this. Nevertheless, it stltzdly in the letter
the reason on which it continues to rely beforeThbunal, namely,
that Article 71 is not applicable to the complaindecause he is a
dual national recruited locally. The complainantswet misled by
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that letter, nor indeed by the oversight involvedthe impugned
decision, but corrected on 7 June 2011, whereby atlecation
allowance was stated to have been paid for hisdau@lthough it
had actually been paid for his son.

5. On the merits, the complainant submits that Article,
paragraph 1, of the Service Regulations is ambiguouts wording
and should be interpreted “to the detriment ohitthor and in favour
of the persons to whom it applies”. He also allegdsreach of the
principle of equality. In his view, it is contraty that principle to
accord different treatment to employees with duatiomality
including German nationality, than to employeeshvahly a foreign
nationality, since the purpose of the educatioavadice is to enable
employees “whose roots lie abroad” to have theildadn educated
in establishments which offer teaching in their Ingottongue. The
complainant also argues that he should have besatett more
as a French national than a German national foptlipose of the
allowance. This solution, he says, would be paldityiappropriate in
his case, since he has “strong French roots”, isiathto a woman of
French nationality and has children living in Mumiwho will learn
the German language without any effort on his patftereas he
has to “pay extra attention to ensuring that thegrd French”. The
complainant refers to a preparatory document fome@ndment to
Article 71 of the Service Regulations, leaving HRO “a wide margin
of interpretation” with respect to dual nationatsthe same situation
as himself.

This line of argument is unconvincing. The wordofdArticle 71,
paragraph 1, of the Service Regulations is unanalig@nd not open
to interpretation. It excludes from entitlement tbe education
allowance permanent employees “who are nationateetountry in
which they are serving”. If the authors of thisttémad intended to
derogate from this exclusion clause in favour oélduationals, they
would have said sexpressis verbjswhich is not the case. As for
the preparatory document to which the complainefdrs, it does not
support his contentions. That document aimed itiquéar to amend
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Article 71 of the Service Regulations so as torofiieemployees who
are not nationals of the country in which they &erving the

possibility of receiving an education allowance tioe post-secondary
education of their dependent children. This is fiedint question

from the one at issue here.

6. Lastly, the complainant alleges that the EPO bredidhe
principle of legal certainty by ceasing paymenttbé education
allowance “although no new, unpredictable and dexisircumstance
has arisen since [his son] met the requiremengdstat [paragraph 3
of] Article 71" of the Service Regulations, accarglito which
entitlement to the allowance commences on thedagtof the month
during which a dependent child not less than foemry old begins
attending a pre-school educational establishmeptiorary school.

This criticism is baseless. Indeed, the EPO redersathout
retroactive effect, the decision it had taken omarypreviously to
award the allowance in question to the complainant,the valid
grounds that the decision was legally unfoundedthatlit had a duty
to re-establish a situation in conformity with tlav (see,mutatis
mutandis Judgment 3195, under 7).

The decision to cease paying the education alloevavauld be
open to criticism only if it had violated acquirddhts or a legitimate
expectation the complainant might have had thaptheious situation
would be maintained. But this is clearly not theecere. It should
also be noted that the EPO acted generously inimotediately
stopping payment of the allowance.

7. It follows that the complaint must be dismissed iis

entirety, without there being any need to rule ugbe EPO’s
objections to receivability.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 9 May 24 Claude
Rouiller, Vice-President of the Tribunal, Mr SeydBa, Judge, and
Mr Patrick Frydman, Judge, sign below, as do |, ZBraPetro,
Registrar.

Delivered in public in Geneva on 9 July 2014.

CLAUDE ROUILLER
SEYDOU BA
PATRICK FRYDMAN

DRAZEN PETROVIC



