Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3347

THE ADMINISTRATIVE TRIBUNAL,

Considering the fourth complaint filed by Ms H. &gainst the
World Intellectual Property Organization (WIPO) dnSeptember
2011 and corrected on 3 November 2011, WIPO's rep8 February
2012, the complainant’s rejoinder of 15 May and @¥surrejoinder
dated 16 August 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order oral proceedings, for which neither party &slied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are set out in Judggt delivered
on 8 July 2010. Suffice it to recall that on 26 Ember 2007, four
days prior to her retirement, the complainant wrimehe Director
General alleging, inter alia, that she sufferednfra consistent and
ongoing pattern of harassment and seeking damagéisad ground.
Her request was rejected by a decision of 6 Decer2b@7 which
she appealed before the Appeal Board, together ethlr matters
(three appeals altogether). The claim of harassmastreferred to the
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Internal Audit and Oversight Division (IAOD) forvmestigation. The

complainant contested that referral before theurab on 15 October
2008, questioning the IAOD’s independence and itigddy. She was

informed on 25 June 2009 that the investigatorfbadd no evidence
that she was subjected to harassment, whether gir@u single

incident or as an ongoing pattern, and that theddar General agreed
with his findings. She was also informed that thiee€tor General's

decision concerning the investigation would be fmded to the

Tribunal.

On 28 July 2009 the complainant requested the irggéeneral
to review his decision. Her request was deniedapt&nber and on
23 November 2009 she filed another appeal withAppeal Board
against the Director General’s decision to acdepiAOD’s findings.
That same day she filed additional submissionsrbafee Tribunal (in
the proceedings that led to Judgment 2915), adkittgset aside the
IAOD'’s report. The Appeal Board then forwarded lseatement of
appeal to WIPO for information only and decided 2in December
2009 to suspend the internal appeal proceedingdimgthe delivery
of Judgment 2915. The Tribunal concluded in thdgjuent that the
harassment claim was irreceivable, because atirtiee gshe filed her
complaint she had not received a final decisiongtivr express
or implied, rejecting her claim of harassment. Thernal appeal
proceedings resumed in September 2010, pursudmt tomplainant’s
request of 2 August 2010.

In its report of 11 April 2011 the Appeal Board fml no
evidence of a pattern of harassment. Having retarthe evidence
relating to one incident of harassment in 2005, elgrthe removal of
the complainant’s name from the list of speakera ®IPO event, it
held that this could have been attributable tovill or prejudice and
thus could have constituted a possible act of karast; however, it
concluded that her appeal was time-barred in t&giact, because she
had initiated the internal appeal proceedings amly26 November
2007, approximately two years after the incidemnt becurred.

By a letter of 6 June 2011 the complainant wasriném of the
Director General's decision to endorse the Boamit®mmendation to
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dismiss her appeal. She requested him to reviewdission and was
informed by a letter of 14 July that her request vagenied. She
impugns before the Tribunal the decision of 6 Jame that of 14 July.

B. The complainant alleges that she was subjectechtongoing
pattern of harassment, abuse of authority andidiswation between
2003 and November 2007, when she retired. Sheiagplsat she did
not file her internal appeal at the time of thestfievent because she
feared retaliation. She stresses that, accordirtgaolribunal’s case
law, where a pattern of harassment exists, the watee taken into
consideration with respect to receivability is ttege on which the last
event occurred; in her case, it was in November72@he adds that
she tried to avail herself of several informal dicbf resolution
mechanisms, by talking to her supervisors and byingr to the
Ombudsman and the Director General, but with lichresults.

On the merits, she indicates that she was traesfegveral times
within WIPO to positions which did not corresporad ter level of
expertise. She states that her name was unexpecéedoved in late
2005 from the list of speakers at a WIPO eventtaat in November
2007, the Director of the Director General's Cabisereamed at her
and told her that she should not expect any castytcontracts after
retirement if she filed an internal appeal. Shesaithét, on occasions,
she was subjected to aggressive, intimidating, hatinig conduct and
bad faith by certain members of senior managemernt eose
advisors to the Director General.

The complainant alleges procedural irregularitieith wespect
to the IAOD investigation. There was delay in rdafeg her case to
the IAOD and it then took the investigator six mwto draw his
conclusions. She also criticises the Organization rfiot having
forwarded the IAOD report to her with the letter 26 June 2009
notifying her of the Director General's decisiongocept the IAOD
findings. In her view, WIPO acted in violation ofthdue process right
to have access to all information reasonably nacgss prepare the
filing of her case, and in violation of the prin@pof confidentiality,
when it forwarded on 17 December 2009 (during theceedings
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which led to Judgment 2915) the IAOD report to Thdbunal without

her consent. Further, she alleges lack of indeperedand impartiality
on the part of the IAOD Director and the investayathe latter failed
to examine thoroughly all facts and arguments, aadnterviewed
some witnesses alone. She emphasises that onesvwafased to sign
the transcript of her interview and that anotherswaterviewed

by telephone without any record of that interviesing made. She
also criticises the investigator for having rejecteer request to
be assisted by a legal representative during ti@DiAnvestigation.

Consequently, she considers that the IAOD’s repbduld be set
aside, and likewise the Appeal Board's report, fiasas it is based on
the IAOD’s findings. The Director General's decrsito uphold the
Board’'s recommendation should also be set adite complainant
submits that she suffered moral injury by reasorthef procedural
flaws in the investigation of her allegations ofdssment.

She also contends that the internal appeal pracgedivere
procedurally flawed. The Appeal Board issued itgore six weeks
beyond the time frame set out in Staff Rule 11€).1%he also alleges
undue delay in the proceedings, as they lasted thare 33 months,
which in her view demonstrates bad faith on the paWIPO and
failure to treat her with respect and dignity. Sheher submits that
the Board misinterpreted the facts of the casefaited] to consider all
facts and arguments thoroughly. In addition, sHegak breach of
confidentiality insofar as, without her consentwithout informing
her, the Appeal Board forwarded to WIPO the brigfathich she had
initiated her internal appeal of 23 November 200&fore the Board
had decided whether or not to suspend the appeet@dings pending
the Tribunal's judgment; consequently, it premdiusnd unlawfully
disclosed her claims and “litigation strategy” tdR® and acted in
breach of her right to due process.

The complainant asks the Tribunal to quash the gned
decision of 6 June 2011 as confirmed by that oful¢, to award her
material damages equivalent to the loss of remtioerand pension
benefits, and to grant her 90,000 Swiss francsdnahmdamages. She
also claims 9,000 Swiss francs in costs.
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C. WIPO submits that, as the complainant’s appeal iwaseivable
as time-barred, so is her complaint. The allegeddsanent took place
in 2005 and she filed her initial request for rewia November 2007.
According to Staff Rule 11.1.1(b)(1), a staff memldno wishes to
appeal a decision shall as a first step send aestdor review within
eight weeks of the date on which it was notifiech&y or him The
Organization adds that the complainant did notlavaiself of the
procedures set out to deal with allegations of $areentlt denies that
she would have suffered retaliation had she pursuednatter at the
time, and stresses that the Tribunal, in Judgmé&its2 held that
the memorandum addressed to the Director Generalyhich she
allegedly indicated that she was being harasseti,ndt include a
specific claim of harassmeMWIPO also submits that the complainant
did not comply with the ninety-day limit for filinga complaint
under Article VII, paragraph 2, of the Tribunal'datite, because
the complaint form she handed in on 1 September 204s not
accompanied by a brief. In its view, she abused dbgection
procedure set out in Article 6(2) of the TribunaRslles Further, it
submits that the complainant's claim for moral dgewm is
irreceivable for failure to exhaust internal meanisredress to the
extent that it exceeds the amount claimed in thermal appeal
proceedings.

On the merits, WIPO denies any procedural irregfidar with
respect to the IAOD investigation. It stresses tth& complainant
was late in initiating the appeal proceedings, asderts that the
Administration requested the IAOD in due time toestigate in
September 2008. The investigation began only el 2009 due
to limited resources, a heavy workload and the logc&f cases, but a
report was issued in May 2009 following the appoimt of a
new investigator. According to the applicable rul@glPO had no
obligation to communicate the IAOD report to thempbainant
(mainly because of the confidential information cbntained); it
merely had to provide her with a summary of theegtigator's
conclusion, which it did. The Organization emphesithat she did not
ask for a copy of the investigation report in hequest for review.
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In its view, the investigator properly interviewedtnesses — the
Uniform Guidelines for Investigations do not reguthat interviews
be conducted by two persons — and considered ats.faNIPO

consequently denies that he showed a lack of inukp®e or
impartiality. It adds that the investigator wasrect in advising her
that she was not entitled to be assisted by a kegaésentative while
being heard by him, because that possibility isnig@h only if it is

justified by exceptional circumstances, which tbhenplainant did not
demonstrate.

The Organization denies any irregularities in thiernal appeal
proceedings. The delay was only of a few weeksthacomplainant
was not prejudiced given that the time limit présed for filing a
complaint with the Tribunal starts on the date ofification of the
Director General’s final decision, in accordanceéhwthe Tribunal's
case law. It also asserts that the Appeal Boardiempphe correct
standard of review and considered all her argumandgsall relevant
facts. The Board did not try to legally and faclpadlistinguish
between harassment, abuse of authority and disatron, but it did
examine all the arguments she raised in that réspec

WIPO indicates that the complainant wrote to thee€tor of the
Director General's Cabinet, one week after shegatly screamed at
her, thanking her for facilitating the process wplering possibilities
for granting her a consultancy contract after hetirement. The
Appeal Board therefore legitimately concluded tttegre was little
evidence of intimidation and harassment on the gfattat Director. It
asserts that it did not gain any advantage fromnigaveceived her
statement of appeal before the Appeal Board haitlegdo suspend
the internal appeal proceedings, and emphasiseththBoard did not
solicit the Organization’s views about the posgipibf suspending
the appeal.

D. In her rejoinder the complainant indicates that skeks moral
damages in addition to those sought in the coufsthe internal
appeal proceedings, because of the manner in \ilnde proceedings
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were conducted. Thus, she could not have incluldechtn her initial
claim for moral damages.

E. Inits surrejoinder WIPO maintains its position.

CONSIDERATIONS

1. The background facts for this complaint may be tbim
Judgment 2915. In February 2008, the complainéed three internal
appeals. The first appeal challenged the decisminta extend her
mandatory retirement age and the second challerdgaisions
regarding the prorating of her daughter’s educagi@nt. In her third
appeal, the complainant alleged that a series ofsidas, acts and
practices when considered as a whole, showed aistemts and
ongoing pattern of harassment. The decisions cigel® in the first
two appeals also formed part of her harassmenigclas did the
alleged discrimination in relation to a refusal poomote her to
grade D-2. The Director General rejected the fivgd appeals. In
accordance with the recommendation of the Appeahr@othe
Director General referred the harassment clairhedAOD.

2. Judgment 2915, delivered on 8 July 2010, arises filwe
complaints filed in relation to the above threeisiens. The Tribunal
dismissed the first complaint concerning the retigat age and set
aside the decision giving rise to the second coimpta the extent
that no provision was made for moral damages. Abdcharassment
claim, the Tribunal rejected the complainant's anguat that the
referral of the claim to the IAOD was without legalthority.
However, as there was no final decision rejecting harassment
claim, the complaint was dismissed as irreceivable.

3. On 25 June 2009, before the delivery of Judgment529
the complainant was informed that the IAOD had bahed its
investigation and issued its report, and that theedbor General
agreed with the 1AOD’s finding that there was nattel basis to
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support the harassment allegation. SubsequengyDitector General
denied the complainant’'s request for a reconsiderat The
complainant filed an internal appeal against thel@be decision in
late November 2009.

4. It is convenient to add here that at the time steal fher
internal appeal, the complainant had not been gaetopy of the
IAOD’s report. However, in the context of the Judmgrh 2915
proceeding, the Organization forwarded a copy ef hport to the
Tribunal on 17 December which the Tribunal senth® complainant
on 21 December. On 22 December, the Appeal Boaspesuded the
internal appeal until the conclusion of the procegdbefore the
Tribunal. The internal appeal proceedings resume&gptember 2010.

5. In its 11 April report, the Appeal Board observduhtt
the complainant had made out a case that insufficéetion had
been taken in relation to the dissolution of hewigon in 2004.
Additionally, in the Appeal Board’s opinion, insigient attention had
been given to concerns expressed by the complainahie Director
General in 2005 about her career development dadeal prejudice
by an influential staff member. The Appeal Boardrfd no ongoing
pattern in unrelated administrative decisions e three-year period
starting at the end of 2003. As to an incident 602 when the
complainant’'s name was removed from a confereneaksgys list,
the Appeal Board “did not exclude the possibilibhat the various
adverse or insufficiently positive decisions hadrénfluenced by
prejudice”; however, “the evidence [was] insuffitigo support the
[complainant’s] claim relating toa' consistent and ongoing pattern of
harassment™, particularly into 2007, the last year of hemngee.

6. The Appeal Board concluded that the claim was “unéted
and several months time-barred by November 26, 200én the
[complainant] appealed to the Director General’” aadommended
that the appeal be dismissed. On 6 June 2011, ifeetbr General
adopted the recommendation of the Appeal Boarddismissed the
appeal.

8
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7. WIPO adopts the Appeal Board’'s analysis and coiartus
that the complainant’s request for review and mderappeal were
time-barred. WIPO submits that the 26 November 26@ial request
for review and the 14 February 2008 lodging of iernal appeal
were many years after the alleged events occumedbayond the
time limits in the Staff Regulations and Staff Rul®/IPO claims it
therefore follows that the complaint before thebtrial is time-
barred. The Organization also disputes the compidis position that
the last actionable event determines the commendedafethe time
limit. Rather, as the Appeal Board found, it is tstablishment of a
pattern of harassment that governs.

8. It is well settled that “an allegation of harassinetust be
borne out by specific facts, the burden of proaheon the person
who pleads it, and that an accumulation of everts time may be
cited to support an allegation of harassment” (de#ggment 2100,
under 13, and the case law cited therein). Wheeeallegation of
harassment is based on an accumulation of evéetsiate of the last
event is the date for the purpose of calculatimgrétevant time limits.

9. In the present case, for the purpose of determining

receivability, the Appeal Board failed to appreeidhe distinction

between allegations of incidents that cumulativgiye rise to the
claim of harassment and the merits of the allegatidhe Appeal
Board first found that there was insufficient evide to support the
claim of a consistent and ongoing pattern of hanass, “especially
relating to the continuation of any such harassnmotthe last year
of her service, 2007”, and then concluded thatibgeal was “several
months time-barred”. In effect, the Appeal Boardnftated the

assessment of the merits with the threshold questiaeceivability.

This led the Appeal Board to erroneously concludg the claim was
time-barred. As the request for review was sentth® Director

General within the statutory eight weeks from ttegedof the last
incident and the internal appeal from the DiredB®neral’'s review
was also filed within the prescribed time limitethlaim was clearly
receivable.
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10. An additional observation is required. Contrary ttee
Organization’s assertion, the determination of rdxeeivability of an
internal appeal itself has no bearing on the red®iity of a complaint
filed with the Tribunal. The latter is governed liye Tribunal's
Statute. Indeed, a decision on receivability initernal appeal is
reviewable by the Tribunal.

11. WIPO also contends that the complainant’s original
submission consisted of a complaint form withouta@acompanying
brief in contravention of Article 6(1)(b) of theibunal’'s Rules. This
position is rejected. In Judgment 3299, under 4. Titibunal stated:

“The Organization has raised irreceivability aheeshold issue on

the ground that when the complaint was filed orAp€il 2011, it was filed

without the supporting brief which Article 6(1) thfe Rules of the Tribunal

requires. The Tribunal has consistently held thabaplaint would not
thereby be rendered irreceivable because Artic® 6{ the Rules of the

Tribunal permits a complaint to be corrected witthie time signified by

the Registrar (see, for example, Judgment 3225 ri)d@&he Tribunal has

stated that the Rules provide this facility to intional civil servants as a

means of protecting them against the strict proelof the Statute and

the Rules with which they are not necessarily fani(see, for example,

Judgment 2439, under 4). Article 6(2) directs thgifear of the Tribunal

to call upon the complainant or her or his agenmnt®et the requirements

for correction within 30 days.”

In the present case, the Registrar asked the comptato correct
her complaint form within thirty days by submittinger brief and
supporting documents. Before that time had expihedcomplainant
requested and was granted an extension of timenwithich she filed

the required materials.

12. The complainant alleges unreasonable delay in At@DI
investigation and in the overall internal appealogess. The
complainant claims that there was an inordinataydgbm the time of
the decision to refer the claim to the IAOD, 18 teefber 2008, until
the Director General notified his decision confingithe 1AOD
findings on 25 June 2009. This, the complainantrsts) is a breach
of the Organization’s duty to investigate harasdnoéaims promptly
and thoroughly.

10
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13. WIPO maintains that the investigation was condudted
timely manner. The investigation could only be tg@ron 1 February
2009 due to the IAOD’s limited resources, heavy kiaad and
backlog of cases. Additionally, as the IAOD hadyomhe investigator
in September 2008, one had to be recruited extgrn@nce the
investigator started the investigation, it was cltatgd promptly.

14. It is accepted that once the investigation wagedait was
completed in a timely manner. However, given thése nature of a
claim of harassment, an international organizatias an obligation to
initiate the investigation itself in a timely mamnand the corollary
obligation of ensuring that the internal body resgble for
investigating and reporting on claims of harassnmastthe necessary
resources to carry out that responsibility (seegtheht 3069,
under 12). A delay of five months before the inigegton of a claim
of harassment is undertaken is unreasonable anthigncase, also
contributed to the overall length of the interngpeal process.

15. As to the internal appeal process, in additiondo liroader
claim of unreasonable delay, the complainant algues that the
Appeal Board’s submission of its conclusions to Eheector General
six weeks past the deadline provided in the ruleguires that
the impugned decision be set aside. There is ral legsis for this
assertion. Other than in extraordinary circumstantee appropriate
remedy for delay is an award of moral damagess lirue that the
Appeal Board did not meet the deadline for the dabion of its
conclusions. However, it is also observed that ¢lzém was both
factually and legally complex, involving a detailedamination of
multiple alleged incidents. This observation shautibe taken in any
way as condoning a failure to meet a deadline. Wewean assessing
whether a delay is unreasonable, the complexityhef matter is a
relevant consideration. It is noted that the comglat’s requests for
reconsideration added to the overall processing tirhthe internal
appeal. Additionally, as a consequence of the Tabuproceeding
there was in effect the equivalent of two inter@abeal processes.

11
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16. While the internal appeal process was certainlgtlan only
a portion of that duration can be attributed toeasonable delay on
the part of the Organization for which the compdain will be
awarded moral damages.

17. The complainant also submits that the investigatbmer
claim is tainted by procedural irregularities. Omge of these has
merit. She submits that the failure to provide Wih a copy of the
IAOD report at the time she was notified of the dabor General's
decision amounts to a violation of her due prociegd to have access
to all information reasonably necessary to preparecase. She also
alleges that the forwarding of the report to thédmal without her
consent constitutes a breach of confidentialityi®yOrganization.

18. The Organization points out that the complainarmt ot
request a copy of the report in her July 2009 reqgtier review.
Relying on the Revised WIPO Internal Audit Chartgsyagraphs 9
and 10, it is asserted that investigation repagscanfidential and that
an exception was made to the Organization’s standaocedures by
forwarding the report to the Tribunal. Moreover,docordance with
the WIPO Investigation Manual, the complainant wasgen a brief
confidential summary of the report’s conclusion2&nJune 2009.

19. It is well settled that a staff member must haveeas to all
evidence upon which a decision concerning thatf stafmber is
based. As the Tribunal observed in Judgment 32tderul5:

“It is well established in the Tribunal's case l&vat a ‘staff member must,

as a general rule, have access to all evidencehichwhe authority bases

(or intends to base) its decision against him'. ifiddally ‘[ulnder normal

circumstances, such evidence cannot be withheld goounds of

confidentiality’ (see Judgment 2700, under 6). lkoafollows that a

decision cannot be based on a material documehth#sabeen withheld

from the concerned staff member (see, for examplelgment 2899,

under 23).”

It is equally well settled that a statement inaffstegulation or other
internal document that a report is confidential wdt “shield a report
[...] from disclosure to the concerned official”. Maver, “[ijn the

12
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absence of any reason in law for non-disclosur¢hefreport, such
non-disclosure constitutes a serious breach otoneplainant’s right
to procedural fairness” (Judgment 3264, under 16).

20. The fact that the complainant did not request ay aifpthe
report of the IAOD, which investigated her claim ledrassment, is
irrelevant. She was entitled to receive a copy.dgqually, it is not an
answer to say that the complainant was given a saugnof the report.
In addition to the fact that she was entitled te #mtire report, the
summary did not contain any of the evidence uporichvithe
conclusion was based. It simply stated that “[fJR®D investigation
has not found facts that support the complainaadtegations or that
show she was entitled to have matters requestetiebyapproved
or that she was subjected to harassment, whetheugh a single
incident or as an on-going pattern”. The complainaas effectively
precluded from challenging the factual assertiors@edibility of the
witnesses interviewed and was left not knowing whatlence if any
should be marshalled to counter the investigatmiglusions.

21. As stated in the case law, a decision cannot bedbas a
material document that has been withheld from ta# snember. In
the present case, the failure to provide the coimgté with a copy
of the investigation report prior to the Directoreri@ral taking
his 25 June decision renders that decision fundtaitenflawed.
However, as that decision was overtaken by subsegents, the
only remedy today is an award of moral damages.

22. The complainant claims that the investigator bredcher
right to have a legal representative to assistdoeing her interview.
There is no basis for this position in the case tawin the Staff
Regulations, Rules or other internal documents.

23. The complainant raises concerns arising from the
investigator's witness interviews. She points obatt Ms W.-G.
refused to sign her transcript; both Ms W.-G. and ® were
interviewed by the investigator alone; the invesiig was unprepared

13
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for his interview with Mr S.; Mr N. was only intdewed by telephone
and there was no record of a signed statemenaiasdript.

24. She also makes a number of allegations againstAD®
investigator and the IAOD Director. She claims tta investigator
threatened and intimidated her, and breached hisy dof
confidentiality in relation to another staff membeks detailed
above, she makes a number of criticisms regardiegréport itself.
She also points out that the WIPO Staff Associatiballenged the
investigator's re-engagement. As concerns the IADiEector, the
complainant claims that he made false statementssirMay 2009
memorandum regarding her review of the transcrptes interview
and being absent. She notes that he is no longerthe Organization
and adds that the Staff Association shares heretnac In the
complainant’s view, these concerns cast doubt an itltegrity,
credibility and impartiality of the internal invégation process.

25. With the exception of one matter, these assertiand
allegations are without an evidentiary foundatidfhowever, as
the Appeal Board found, the investigation into tbemplainant
having been removed from a conference speakerswag not
sufficiently pursued and was clearly inadequatés hot possible to
say whether this would have had any impact on dmelasion that the
complainant had failed to prove the claim of harass. However,
the lack of thoroughness does entitle the comptdirta moral
damages.

26. As to the Appeal Board's opinion and conclusiors t
Appeal Board conducted a very detailed and thoragmination of
the evidence, and carefully and objectively weighieel evidence in
making its findings of facts and in arriving at itenclusions. The
Tribunal is unable to conclude that the Appeal Barconclusions
involved reviewable error.

14
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27. However, for the reasons indicated above, the caimght is
entitled to moral damages in the global amount,60@ Swiss francs
and, as she was partially successful, costs immm@unt of 500 Swiss
francs. All other claims will be dismissed.

DECISION

For the above reasons,

1. WIPO shall pay the complainant moral damages iratheunt of
2,500 Swiss francs.

2. WIPO shall also pay her costs in the amount of S@&s francs.

3. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 15 May 401
Mr Giuseppe Barbagallo, President of the Tribuig, Dolores M.
Hansen, Judge, and Sir Hugh A. Rawlins, Judge, lsidow, as do |,
Drazen Petrovi, Registrar.

Delivered in public in Geneva on 9 July 2014.

GIUSEPPEBARBAGALLO
DOLORESM. HANSEN
HUGH A. RAWLINS

DRAZEN PETROVIC

15



