Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3343

THE ADMINISTRATIVE TRIBUNAL,

Considering the eleventh complaint filed by MrgH against the
European Patent Organisation (EPO) on 20 April 28id the EPO’s
reply of 2 August 2010;

Considering the application to intervene filed by M P. on
26 May 2010;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal,

Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has aguli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. In August 2006 the EPO signed a contract with asclant
company for services. No invitation to tender haerbpublished, as
the EPO had decided to place the contract diredtly the company
concerned. In a document dated 22 January 200Ptesident of
the Office informed the Budget and Finance Committef the
award of the direct placement, indicating that &dhbeen made
pursuant to Article 57(b) of the Financial Reguwas, which provides
for that possibility as an exception to the rulestender when goods
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or services are needed as a matter of urgency.President also
indicated that the search for possible supplied $taown that the
chosen consultant was in a position to offer thgusnecessary tools
and experience needed to provide the requiredcgervi

In her capacity as Chairperson of the Staff Conamith Munich,
the complainant wrote to the President on 2 Felrd@07 in order to
contest the justification for the direct placemedite contended that
the underlying needs were evident from the firsirgpr of 2006 and
that there was therefore no urgency. She noted th@atPresident
seemed to indicate that the direct placement was fistified
under Article 57(d) of the Financial Regulationdjieh allows direct
placement when, for technical, practical or legsdsons, goods or
services can only be provided by a specific cotraor supplier.
She contested that justification too, arguing ttheg President had
not provided any evidence that the selected compeay the sole
company to offer the required product or servi&g therefore asked
the President to cancel the contract signed wighctinsultant and to
follow the proper tender procedure. In the eveat tier request was
not granted, she asked that her letter be considerénternal appeal
and she reserved the right to claim costs and desnag

In a document dated 29 March 2007 the Presideontrméd the
Budget and Finance Committee that he had decidedthalraw his
previous communication of 22 January. He subméteeéw document
to the Budget and Finance Committee on 18 April7206forming it
of the award decisions taken in 2006 pursuanteaedhder procedure
and of the direct placements concluded on the lmdgaragraphs (c)
or (d) of Article 57 of the Financial Regulatiortde specified with
respect to the contested contract, that the chosesultant was the
sole supplier who could deliver the requested ses/and products.

In the meantime, the complainant was informed bigteer of
3 April 2007 that the President considered her appe be clearly
inadmissible and had decided to refer the matteth® Internal
Appeals Committee (IAC) for an opinion. On 10 Debem2009 the
IAC recommended the rejection of the appeal aseéivable and
unfounded. The complainant was not challenging adividual
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decision affecting her rights, nor was she challegmga decision

affecting the employees’ collective rights. The iden to grant a

direct placement did not directly affect the stafirterests, and staff
representatives had no right to be consulted véigard to tendering
and contracting procedures. The IAC added thaiuhd no evidence
that the President’s decision had been taken Wwéhatm of favouring

the external consultant.

The complainant was informed by a letter of 4 Fabyw?010 of
the President’s decision to endorse the IAC’s renendation and
consequently to reject her appeal as irreceivatdeumfounded. That
is the impugned decision.

B. The complainant indicates that she is acting in dagracity as

a staff representative to protect the collectivieriests of employees
and to ensure that the EPO acts in conformity wghown rules.

She contends that only a staff representative rajlenge a direct
placement.

She alleges misuse of the direct placement proeedund, in
particular, breach of Article 57, paragraphs (b &t of the Financial
Regulations. She maintains that there was no uyg@rstifying a
direct placement, given that the underlying needsevevident from
early 2006, and that there was no evidence ofdbethat the external
consultant company was in a position to offer tihique tools and
experience required by the EPO. She adds that @@ &uld have
issued a restricted tender if there had been atoesebid delays.

The complainant also alleges lack of transparenad a
favouritism in granting the contract, emphasisingt tthe Director of
the consultant company had professional connectiaith the
President-elect. Even though, at the time the aonhtvas concluded
with the external contractor, the President-elext hot yet officially
taken up her duties, she was already present irOffiee for the
smooth handover of the presidency. The complainhetrefore
contends that the EPO acted in violation of Articliel(1)
of the Service Regulations for Permanent Employdethe Office,
which provides that a permanent employee shallycaut her/his
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duties and conduct herself/himself solely with ititerests of the EPO
in mind and that she/he shall neither seek nor tagiuctions from

any government, authority, organisation or persatside the EPO.
She submits that the use of irregular direct plas#nprocedures
may discredit senior managers, who could be susgeut having a
personal interest in the placement, and ultimatiedyOrganisation as
a whole. She draws attention to a report from thar8 of Auditors on

the 2008 accounting period, which referred to tbetested contract
concluded in 2006. According to the Board, an guiin to tender
would have been justified given that the consufammvided by the

external contractor was not “that special” and thiier consultancy
companies offered the required services.

The complainant asks the Tribunal to award her marad
punitive damages, because her initial request twlatihe contested
contract and proceed with a correct tender proeedarlonger makes
sense owing to the lapse of time. She also seekpasation for her
time and effort. She specifies that the sums tbatdcbe awarded to
her would be entirely put at the disposal of theffstepresentation,
given that she filed her complaint in her capacity a staff
representative.

C. In its reply the EPO submits that the complainasit niot

challenging an individual decision affecting hethin the meaning of
Article 106 of the Service Regulations. The conmmplas directed

against financial, budgetary and procurement ojmer&tfor which

staff representatives have only observer statud, reot against a
decision affecting the employees’ conditions of yment. The

complainant therefore has rlocus standi either in her own right
or in her capacity as a staff representative. TR® Frgues that the
complaint is also irreceivablieatione materiae insofar as she claims
damages; indeed, the impugned decision by which Rhesident
maintains the direct placement is not connectet hatr conditions of
employment.

The EPO replies subsidiarily on the merits, coniegpdthat
the complaint is unfounded. It asserts that theliggdge rules for
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tender were followed. According to Article 33 ofethFinancial

Regulations, the President shall authorise expergiand issue
receipt orders, and according to Section B(3) effirective on legal
vetting of contracts he is responsible for signtwntracts above
375,000 euros. Consequently, the contract concludigbdthe external
company, for an overall cost above 375,000 eurass worrectly

approved and signed by the President. The EPO goint that the
document informing the Budget and Finance Commitfeine direct

placement was modified on 21 February 2007 to atdichat the
contract was placed directly on the basis of Aeti@l7(d) of the
Financial Regulations. It emphasises that the BoafrdAuditors

approved the financial management of the Office2@d6-2007. The
fact that the Board expressed the view that a tewdeld have been
justified cannot be seen as proof of a flawed ptoce The view
expressed by the Board has to be understood thrthegtOffice’'s

endeavours to strike a right balance in the uskrett placements and
tenders, and merely reflects the Board's preferensberever

possible, for ensuring more competition among hisided for having
access to a larger market by means of a tendedar ¢ obtain better
quality and more appropriate services.

Lastly, the EPO denies any violation of Article 14(of the
Service Regulations. It submits that the compldirzes failed to
substantiate her allegation that managers might baen discredited,
nor has she shown a causal link between the grpwofirthe direct
placement and any proven discredit. Moreover, sige grovided no
evidence that the decision to grant a direct plasgninjured her
individual interests or the collective interesteaiployees.

CONSIDERATIONS

1. The complainant was at the material time the Cleasgn
of the EPO’s Staff Committee in Munich. In her ceipa as a
staff representative, she challenges the EPO’'stdplacement of a
contract with an external consulting firm under iélg 57 of the
Financial Regulations. She submits the EPO breackstidle 57
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of the Financial Regulations and alleges a possiltdation of
Article 14(1) of the Service Regulations.

2. On the issue of receivability, the complainant takee
position that she is acting to protect the collectnterests of the staff.
She contends that these interests are not limdeehatters such as
remuneration and other working conditions, but aisclude the
broader interest of ensuring that the EPO respigst®wn laws.
She claims that other than staff representativiesret is nobody
either within or outside the EPO in a position teaktenge a direct
placement.

3. It is clear that this complaint is irreceivable aihavill be
dismissed. Chapter 2 of Title Il of the Service Bagons provides
a mechanism for staff representation at the EPQuditg the
establishment of a Staff Committee, its functionrti¢le 34),
composition (Article 35) and competence (Article).3&lowever,
as the Tribunal stated in Judgment 2649, underirBofder for a
complaint submitted to the Tribunal on behalf oBt@ff Committee
to be receivable, it must allege a breach of gueemnwhich the
Organisation is legally bound to provide to staffiovare connected
with the [EPO] by an employment contract or who éng@ermanent
employee status, this being sine qua non for the Tribunal's
jurisdiction”.

4. Article 57 of the Financial Regulations regulatdse t
circumstances under which the EPO may contractctliirdor the
provision of goods and services. It is clear theg allegation of a
violation of Article 57 does not in any way implteahe employment
conditions of employees or the rights guaranteedeiaployees.
Moreover, nor does the allegation of a violatiorAdicle 14(1) of the
Service Regulations on the part of the Presidentthi3 ground alone,
the complaint is irreceivabletione materiae.
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5. Unless it can be shown that the alleged violatibthe rule
has a direct and immediate bearing on the employstatus or rights
of employees, the staff representative does nag Bganding to bring
the complaint. In this case there is no such vimtatit follows that in
her capacity as a staff representative, the comgtdiclearly does not
have standing to bring this complaint.

6. Since the complaint will be dismissed, the appioratto
intervene filed by Mr P. must also be dismissed.

DECISION

For the above reasons,
The complaint is dismissed, as is the applicatoimtervene.

In witness of this judgment, adopted on 7 May 2014
Mr Giuseppe Barbagallo, President of the Triburidl, Claude
Rouiller, Vice-President, Mr Seydou Ba, Judge, Mselddes M.
Hansen, Judge, Mr Patrick Frydman, Judge, Mr MiclkaeMoore,
Judge and Mr Hugh A. Rawlins, Judge sign belowdad, DraZen
Petrovt, Registrar.

Delivered in public in Geneva on 9 July 2014.
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