Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3341

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Mr E. D. (haufth) and by
Mr W. M. against the European Patent Organisati&Q) on 3 May
2010 and corrected on 8 July, the EPQO’s reply of @&ober,
corrected on 22 November 2010, the complainant@inger of
14 February 2011 and the EPO'’s surrejoinder da3dd&y 2011;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. At the material time the complainants were senafiicials of
the European Patent Office, the secretariat oEfP@.

In January 2007 the Central Staff Committee (CR@)érded a
document to the President of the Office for subiois$o the meeting
of the Administrative Council in March. In this dguoent, dated
23 January 2007, the CSC requested the Counaleally recognise
the applicability of the European Convention on HmnRights, part I,
and the case law of the European Court of HumahtRitp the EPO
and its staff. It also requested that the necesaetipns be taken to
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ensure that the rights guaranteed by the Convendian given

equivalent protection within the EPO. It underlintb@ absence of a
body of human rights law within the EPO and dreteraton to the

fact that the Tribunal has consistently refuseapply any law not

explicitly referred to in the rules of an organisat

By a letter of 26 February 2007, Mr D., who wasntighairman
of the CSC, was informed of the President’s denisiot to submit the
document of 23 January to the Administrative Couogithe ground
that substantive human rights principles were ptete at the EPO
and that the ILO Administrative Tribunal had remelly found that
the general principles enshrined in the Europeamv@ation on
Human Rights applied to relations with the staffria EPO. However,
the President had decided to set up a working grehigch would
prepare an in-depth analysis of the legal protaatiostaff in the EPO,
and which would assess the issues raised in theintad of
23 January. He added that the CSC and the Adndtiistr Council
would be informed of the results of its assessment.

On 22 May 2007 Mr D., acting in his capacity as i@han of the
CSC, wrote to the President asking him to reviesvd@cision and to
forward the CSC’s document to the Council for d&sion at its next
meeting. He added that, in the event that his tqwas denied, his
letter should be considered as an internal appeakhich case he
would also claim “real”, moral and punitive damageswell as costs.
By a letter of 21 November 2007 the complainant imésrmed that
the President considered his request for reviebetsuperfluous and
had decided to refer the matter to the Internal et Committee
(IAC). On 1 February 2008 Mr D.’s legal representamnotified the
IAC that he was also representing Mr M., the nevai€@han of the
CSC, and asked that Mr M. be considered as an lappeh the
internal appeal proceedings. He claimed the saified sss Mr D. but
specified the claim for punitive and moral damages.

In its opinion of 7 December 2009 the IAC unaninpus
recommended the rejection of the appeal filed by Mr as
irreceivable. Mr M.’s appeal was time-barred beealis had filed it
after the three-month time limit laid down in Atec108(2) of the
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Service Regulations. According to the IAC, the leigéerest of the
CSC could be upheld by Mr D.

The majority of IAC members recommended that Misappeal
should be rejected as unfounded. In their viewethreais no obligation
on the part of the President to forward the CS@sudnent to the
Administrative Council. The majority also considéréhat human
rights were applied within the EPO by way of a iitée approach to
the European Convention on Human Rights, and that legal
protection of the staff was adequately guaranteedhk means of
appeal available to them, including recourse to Theunal, which
satisfied the requirements of Article 6(1) of th&onvention.
Consequently, there was no need to modify the iagistules.
However, the minority considered, on the basis dicke 9 of the
Council's Rules of Procedure, that the Presidens wzerely an
intermediary between the CSC and the Council arad te was
obliged to submit the CSC’s document to the Council

By a letter of 3 February 2010 Mr D. was informdmhtt the
President had decided to endorse the IAC majoritypion and to
reject his appeal as unfounded. It was explained tine President
enjoyed wide discretion under Article 10(2)(c) bétEuropean Patent
Convention in deciding whether or not a documeatftdd by the CSC
should be submitted to the Council, and that tkesee no grounds to
believe that this discretion had been exercisedapgrly, or that the
decision was flawed. The President also agreed thith majority
opinion that the protection of human rights wittiie EPO as well as
the guarantees offered by the Tribunal compliedhwite legal
standards expected of an international organisatiimat is the
decision impugned by Mr D. before the Tribunal.

By a letter bearing the same date Mr M. was infatrtieat the
President had decided to endorse the IAC’s unarsnopinion that
his appeal was irreceivablgtione temporis. That is the decision
impugned by Mr M. before the Tribunal.

B. With respect to the receivability of their complain the
complainants state that the complainant in thie égaghe CSC, and
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that as successive Chairmen of that body they ts&ading to
represent the CSC not only before the IAC but dedore the
Tribunal. Subsidiarily, they submit that they hastanding to bring
this case before the Tribunal individually and asai@men of the
CSC.

According to the complainants, the President acted vires and
showed bad faith in refusing to submit the CSC’'suioent to the
Administrative Council. Article 9, paragraph 2.2(of the Council's
Rules of Procedure provides that any request frdm staff
representatives to put items on the Council’'s miowial agenda and
to submit documents to the Council shall be sulemhitvia the
President of the Office. This provision does noplyra right of veto
on the part of the President.

They submit that the CSC's request that the Adrtratise
Council verify that substantive human rights arpligable to the EPO
and are actually applied by it was legitimate amd fivolous as
alleged by the President. The matter had to beresf¢o the Council,
given that human rights were not protected in tR®©Eespecially as
there was no formal definition in the EPO’s rulésh® human rights
to be protected. They also contend that the Tribbhas demonstrated
serious deficiencies with respect to the protectibrhuman rights
owing to its refusal to take into account rightseihare not defined in
its Statute or in the staff regulations of a deseridorganisation, or
which do not stem from a general principle of lawe complainants
add that the protection of the rights laid downtire European
Convention on Human Rights is not always guarantbgdthe
Tribunal, as illustrated by its case law.

They further submit that the working group estdta to assess
the legal protection granted to staff in the EPQI e formal
mandate, was composed of internal staff members héd no
expertise in human rights law and has not yet predwa report on its
activities.

The complainants apply for public oral hearings asH that all
pleadings and documentation related to this casedu® public. They
explain that the issue at stake involves highly plicated political
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and legal matters which are difficult to plead inting. In addition,
some aspects of the case involve a challenge triaice of the
Tribunal itself, which creates an increased need tfansparency.
They emphasise that the right to a fair and pulblearing is
guaranteed under the European Convention on HungdmskR

Each complainant asks the Tribunal to set asideirtimigned
decision, and to order the President of the Offimeforward the
document dated 23 January 2007 to the Adminisga@iouncil so that
it may be examined at its next meeting. They alaoncpunitive and
moral damages in an amount equivalent to 10 ewrpstaff member
per year from the date on which the CSC’s docuroenld have been
submitted to the Council for the first time and ttage on which it will
be submitted. Lastly, they claim costs.

C. In its reply the EPO submits that Mr M.'s complairg

irreceivable because his internal appeal was et fivithin the

prescribed time limit. It adds that the interedtshe CSC can in any
case be upheld by Mr D., and that its reply on riezits therefore
concerns only the complaint filed by Mr D., unleige Tribunal

considers that Mr M.’s complaint is receivable.

On the merits, the EPO contends that the decisidiorivard a
CSC document to the Administrative Council lieshatihe President’s
discretion. Article 10(2)(c) of the European Patddbnvention
provides that the President “may place before tlmiistrative
Council any proposal for amending this Conventind any proposal
for general regulations or decisions which come hinit the
competence of the Administrative Council”. Giveattthe CSC urged
the Council to take all necessary measures to artfendEuropean
Patent Convention, the document in dispute wagjaest to amend
the Convention and was governed by the aforemesdigrovision.
It adds that, by virtue of Article 9, paragraph(B)2 of the Council’s
Rules of Procedure, staff representatives have pibesibility of
bringing requests and documents before the Coubatl,the final
word lies with the President.
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The EPO emphasises that a discretionary decisicubgect to
only limited review by the Tribunal. It submits ththe impugned
decision involved no error of law, as the EPO isrih to an extent
commensurate with its activities, by general pples of law and the
relevant customary law, including human rights. €&muently it was
not necessary to list every single human rightsrrules. In its view,
there is no indication that human rights are nfitiehtly protected
by the Tribunal. It argues that the means of redmgsen to EPO’s
employees before the Tribunal meet the requirernémrticle 6 of
the European Convention on Human Rights concerhiagight to a
fair trial. The Tribunal's Statute and Rules quitearly show that it is
an independent and impartial body.

According to the EPO, oral proceedings are not egdd this
case because the parties’ pleadings are suffigielgtailed and the
case turns on matters of principle. It adds that ¢hse law of the
European Court of Human Rights itself shows thatright to public
hearings is not absolute, as an exception may bae mé&en the
facts of the case are such that it is legitimate tochear the party
concerned. It contends that the complainants’ ddion damages are
unfounded. The complainants have not shown anywuiuldoehaviour
on the part of the EPO or that they suffered amypge injury which
would not be sufficiently redressed by the quashifithe impugned
decisions.

D. In their rejoinder the complainants allege thatweeking group

was never established and that the CSC has receo/égedback on
its work, contrary to the President’'s statemenEébruary 2007 that
the Office would report back to the Administrati@uncil and the
CSC on the matter.

They contend that Article 10 of the European Pa@vention
did not apply, because the CSC’s document contamedpecific
proposal for amending the European Patent Conwentio fact
the CSC thought that the Administrative Council Vdoastablish a
procedure which would lead to an amendment of tbave€ntion.
They also point out that the letter of 26 Februda®p7 informing
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Mr D. of the President’s decision not to submit @8C’s document
to the Council made no reference to that provisianyiolation of
Article 106 of the Service Regulations, which regsireasons to be
stated in a negative decision when it is commugeitéd the employee
concerned.

E. In its surrejoinder the EPO recalls that Article()0of the
European Patent Convention provides that the Offiedl be directed
by the President, who shall be responsible foraitsvities to the
Administrative Council. This provision supports th&PO’s
interpretation of Article 9, paragraph 2.2(b), loé tCouncil’'s Rules of
Procedure, that the President is not compelledibong documents to
the Council. It asserts that a joint working grdwgs been established
and that the discussions on the topic of humantgighotection are
still ongoing.

CONSIDERATIONS

1. The two complainants filed the present complaimbehalf
of the CSC, in their capacities as consecutive 1Gfai. In January
2007, the CSC sent a request to the Presidentatte @ document
(CA/xx/07) on the agenda of the Administrative Calto be held in
March 2007. Following receipt of a letter from théce-President
of Directorate-General 4 (dated 26 February 20@&ing that the
President had decided not to submit the documethiet€ouncil as he
disagreed with the conclusions and would forwartb ithe working
group on legal protection for a “detailed assessraad consolidated
position” instead, Mr D., as Chairman of the CSéhtsa letter to the
President objecting to this refusal and requesthrg President to
reconsider or to treat the letter as an interngleap The President
denied the request and forwarded the letter tdABe

By letter dated 3 February 2010, the first com@ain(Mr D.)
was notified of the President's decision to endotise majority
opinion of the IAC and to reject his appeal as unfied in its
entirety. The letter went on to state, inter allegt “contrary to the
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minority’s opinion that the President actfed] mgrehs an
intermediary between the CSC and the [Administea@ouncil], it

[had been] considered that the President enjoygedjde discretion
under Art. 10(2)(c) [of the European Patent Conesiftin deciding

whether a [...] document drafted by the CSC wloule]snbmitted to
the [Council] or not. As the majority extensivelyxamined, there
[were] no grounds to believe that this discretioraswapplied
improperly neither any flaws affecting the Presttiedecision in the
present case, e.g. any procedural flaws or erfdiecoor law. It [was]
also underlined that the President agree[d] with riajority of the
Appeals Committee that the protection of the humigints within the
Office as well as the guarantees offered by the iAdnative

Tribunal of the ILO fulfil[led] the legal standard=sxpected by an
international organisation.” Mr D. impugns this tan in his fourth
complaint.

2. By letter dated 1 February 2008, Mr D.’s legal esggntative
notified the IAC that Mr M., as successor to Mrd3.Chairman of the
CSC, would also be represented by him in the pegndppeal. In a
letter dated 3 February 2010, the second complaifdn M.) was
notified of the President’s decision to endorseuthanimous opinion
of the IAC and to reject his appeal as irreceivalbleone temporis.
Mr M. impugns this decision in his complaint beftine Tribunal.

3. As the two complainants rely on the same argumantb
seek the same redress, their complaints shall ibedao form the
subject of a single judgment.

4. The complainants request oral hearings on seveoaings,
but the Tribunal confines itself to noting that thdtten submissions
are sufficient to render a reasoned judgment aedcthimplainants
raise “no issue that would justify the Tribunal ddmg from its
consistent practice not to grant an oral hearingases which turn
essentially on questions of law” (see Judgment 3Q&€der 9). Their
request is therefore denied.
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5. With respect to the receivability the two complaitsastate
that they, as successive Chairmen of the CSC, haues standi
to represent the CSC before the Tribunal and, cpresely, they
allege a breach of the individual legitimate rightsey enjoy
pursuant to Article 36(1)(b) of the Service Regolas and Article 9,
paragraph 2.2(b), of the Council’'s Rules of Procedwhich they
claim allow the Chairman of the CSC to put docursdmtfore the
Council. The two provisions in the relevant pagdeas follows.

Article 36 of the Service Reqgulations:
“Competence of the Staff Committee
(1) The Central Committee shall be responsible for :
[

(b) examining any difficulties of a general natuedating to the
interpretation and implementation of these Seriegulations or
any Implementing Rules thereto and, where apprapniatjuiring
the President of the Office to arrange for sucliatifties to be
examined by the relevant joint committee.”

Article 9 of the Administrative Council’s Rules Bfocedure:
“(2) Requests for inclusion of items/submissionsl@éuments
[.-]

(2.2) Requests to have items put on the provisiag@nda and documents
from:

[..]

(b) the staff representatives (Article 7, paragraph shall be
submitted via the President of the European P&#éide.”

6. Neither of the two provisions allows the Chairmah o
the CSC to put documents before the Administrativeuncil.
Article 36(1) of the Service Regulations provideattthe CSC can
require the President of the Office to submit goestrelating to the
interpretation and implementation of the ServiceyiRations to the
“relevant joint committee”. The Administrative Catihis not a joint
committee, which according to Article 38 of the \Bes Regulations,
are the General Advisory Committee and the Localvigaty
Committees. Consequently, Article 36(1) does niokathe Chairman
of the CSC to put documents before the Administea@ouncil.
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Neither by virtue of Article 9, paragraph 2.2(bj,tke Council's
Rules of Procedure is the CSC’s Chairman alloweldritog requests
and documents before the Council. As it is expyegsiovided
by this Article, the staff representatives who carbmit, via the
EPQO’s President, requests to the Council’'s Chasiperare the staff
representatives who, in accordance with Articlepa@agraph 4, of
the aforementioned Rules are allowed to take pathé Council's
deliberations. Therefore, the complainants havespecific right of
access to the Council in the capacities which ttemtify.

7. As the complainants have not established the existef a
right conferred on them in the capacity they idedi deriving from
terms of appointment or the Service Regulations,citmplaints will
be dismissed as irreceivable.

DECISION

For the above reasons,
The complaints are dismissed.

In witness of this judgment, adopted on 7 May 2014
Mr Giuseppe Barbagallo, President of the Triburidl, Claude
Rouiller, Vice-President, Mr Seydou Ba, Judge, Mselddes M.
Hansen, Judge, Mr Patrick Frydman, Judge, Mr MiclkaeMoore,
Judge and Mr Hugh A. Rawlins, Judge sign belowdad, DraZen
Petrovt, Registrar.

Delivered in public in Geneva on 9 July 2014.

GIUSEPPEBARBAGALLO
CLAUDE ROUILLER
SEYDOU BA
DOLORESHANSEN
PATRICK FRYDMAN
MICHAEL MOORE
HUGH RAWLINS
DRAZEN PETROVIC
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