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117th Session Judgment No. 3322

THE ADMINISTRATIVE TRIBUNAL,

Considering the seventh complaint filed by Ms R.ddainst the
International Labour Organization (ILO) on 9 Decemt?011 and
corrected on 10 January 2012, the ILO’s reply ofAWbil 2012, the
complainant’s rejoinder of 14 June and the ILO'srejoinder of 13
September 2012;

Considering Article Il, paragraph 1, of the Statote¢he Tribunal,

Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has auli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant challenges the fact that she didreceive a
personal promotion in the 2004-2005 consolidatest@se. Circular
No. 334, Series 6, which governed the personal ptiom system at
the International Labour Office, the ILO’s secre&tgrwas in force
until 22 October 2009. According to this circuldine decision to
grant such promotion was taken by the Director-Ganat the
recommendation of a Personal Promotions Commifide latter
based its recommendations on an assessment ofpr@ritied by the
official’s responsible chief. Paragraph 9 of thecaiar explained that
a positive recommendation required a clear dematnstr that “the
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official ha[d] regularly performed at a level aboike normal
requirements of the job”.

At the material time the complainant was performtimg duties of
a translator at grade P.3 in the German SectidineoDfficial Relations
and Documentation Branch. She retired on 31 Oct@@89. In a
complaint which formed the subject of Judgment 28R3ivered on
8 July 2009, she impugned the Director-General'sisiten not to
grant her personal promotion in the 2004-2005 cafesied exercise.
She took the ILO to task for breaching paragrapbfX3ircular No. 334,
Series 6, by failing to publish the list of offitsato whom such a
promotion had been granted. The Tribunal, whichsm@red this plea
to be well founded, held that the non-publicatibhe list in question
“deprived the complainant of information that shigmh have found
useful in filing a request for review” of the deois not to grant her
personal promotion. It referred the case back ¢oltl® in order that
it might publish the above-mentioned list, althougltonsideration 8
of its judgment it specifically stated that the gdainant might, if she
so wished, file a request for review “within a fik@eriod from the
date of publication of the list in question” anathif the said list had
already been published, the prescribed period wtwld from the
date of notification of [the] judgment”.

The Director of the Human Resources DevelopmentaRent
informed the complainant by a letter of 11 June@bihat “the list of
personal promotions for the 2004-2005 exercisedadrall other staff
movements between 2005 and 2008, ha]d] been prddacel
distributed within the Office in March 2008, in ethwords before the
delivery of the judgment concerning [her] first qaaint”, and that
this document — dated 14 March 2008 — could be utats on the
ILO’s intranet site. The Director enclosed a copyhe list of officials
who had received a personal promotion as showmaindocument.

On 15 June 2010 the complainant filed an applindbo execution
of Judgment 2837. She contended in particularttieatist which she
had been sent was of no use for the purpose afjféi request for
review as provided for in consideration 8 of Judgtrig837, since it
did not show whether the officials had receivedeesspnal promotion
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by reason of merit or years of service; no compariould therefore
be made with her own case.

The Legal Adviser informed the complainant by ateletof

5 November 2010 that, as the list enclosed withetter of 11 June 2010
was incomplete, a corrected version of the docurdated 14 March
2008 had just been published on the ILO’s intraitet a copy of the
new list was enclosed with the letter. The LegaVider told her that
if she filed a request for review, her file woule lbompared with
those of the four officials who had been promotgddason of merit
in the 2004-2005 exercise, including Ms K. K.-Gddnr W.

The complainant filed a request for review on 1&&meber 2010,
whereupon the Director of the Human Resources Dewnednt
Department advised her in a letter dated 19 Jark@ty that a joint
panel responsible for personal promotions of dfici in the
Professional category (hereinafter the “Joint Pamabuld re-examine
her file — according to a procedure which she dlesdrin detail — and
would compare it with those of the four officialsentioned in the
Legal Adviser’s letter. On 4 February 2011 the diicbctor informed
the complainant that, as recommended by the mgjofidoint Panel
members, the Director-General had decided thaethes no reason
to alter the outcome of the 2004-2005 consolidatexicise.

On 7 March 2011 the complainant referred the matténe Joint
Advisory Appeals Board which, in its report of 2pSsmber 2011,
recommended that the grievance should be dismiasaghfounded.
The complainant was informed by a letter of 15 &eyter 2011 that
the Director-General had followed the Board’s reomndation. That
is the impugned decision.

In Judgment 3066 concerning the application forcakien of
Judgment 2837, the Tribunal found that the ILO haat fully
executed the latter judgment until 5 November 204 (ther words
some five months after the said application hadnbiled, and it
therefore decided to order the ILO to pay the caimaint 2,000 Swiss
francs in compensation for the moral injury whitle $1ad suffered.
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B. The complainant considers that she has been tregatednanner

incompatible with her terms and conditions of emgpient. She

points out that, despite her excellent performaremord, she was
never promoted throughout her career at the ILOsh&dstates that it
is probable that the reason why she did not reqaetveonal promotion
lies in her immediate supervisor's prejudice agaher. She draws
attention to the fact that in February 2007 shefited a grievance in

which she had stated that she was being unfaibtéd and mobbed
and she submits that the assessment of her mgritebimmediate

supervisor was not objective and did not squaré wiat which had

appeared for many years in her performance aptgaShe fears that
the Joint Panel was unfavourably influenced by thssessment.
Referring to an e-mail from the Director of the IOl Relations and

Documentation Branch and to the minority opinionaofoint Panel
member, she also asserts that she was performadeatl above the
normal requirements of the job, although the warkthe German

Section was organised in such a way as to prearftém doing so.

In addition, the complainant explains that she ¢@spared her
“case” with that of Ms K. K.-G. and she submitstth@r own file
should have been given preference. She pointshatitMr W. never
served in the field, whereas, according to her, Steff Regulations
made this a mandatory requirement for obtainingg®al promotion.
In her view, Circular No. 625, Series 6, of 21 Jagu2002, which had
been “cited during the internal appeal proceedingsder to justify”
this breach of the Staff Regulations, could not rmané&one of the
regulations”. She also considers that the exceptiade in Mr W.’s
case was unlawful, because the Joint Negotiatingraittee had not
been consulted on the matter.

Lastly, the complainant takes the Joint Advisoryp@als Board
to task for having stated in its opinion that she mbt fulfil one of
the conditions laid down in Article 6.8.2, paradrap, of the Staff
Regulations for obtaining personal promotion, nantieat she had not
consistently performed at a level above the nomaglirements of
the job. She contends that the Board ignored twaumhents proving
that her claims were well founded.
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The complainant requests the setting aside of thpugned
decision and compensation for the injury suffer8te also claims
costs in the amount of 3,000 Swiss francs.

C. The ILO recalls that, in accordance with the case, Idecisions
regarding personal promotion are taken at the eliger of the
Director-General and may be set aside by the Tabanly on certain
grounds. In its view, the complainant has not detrated the
existence of a flaw which would justify setting desithe impugned
decision.

The ILO comments that the issues related to thept@imant’s
allegations of mobbing have never been settledniietly and it
contends that her immediate supervisor's assessofeher merits
shows no prejudice against her, as it is “verydrgfavourable. It
explains that the Personal Promotions Committee foadd that,
although the complainant amply fulfilled the coratis for personal
promotion, because of the quotas laid down in CarciNo. 334,
Series 6, it could recommend the promotion of dolyr officials in
the 2004-2005 exercise. The complainant’'s file nat, however,
been among the top four. The ILO also submits thate is no
inconsistency between the assessment of the carapté merits and
her earlier performance appraisals.

The ILO denies that the complainant’s file shoulavdn been
given preference over that of Ms K. K.-G. It statlest the condition
laid down in Article 6.8.2, paragraph 4, of thefBRegulations, i.e.
that an official must have completed at least onetipg outside
Geneva in order to be eligible for personal proomtihad been
suspended by Circular No. 625, Series 6, of 21agM002. It argues
that, in its case law, the Tribunal has acceptetl @ahstaff regulation
may be amended by a circular and it explains theg Joint
Negotiating Committee was consulted about “thistematin addition,
relying on the above-mentioned paragraph 4, it ressthat the
aforementioned condition was not mandatory. It cemi® that, if the
complainant’s argument were to be accepted, siheespent all her
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career at the ILO’s headquarters in Geneva, shddwmt have been
eligible for personal promotion.

Lastly, the ILO submits that the fact that the Dicg-General
approved the Board’'s recommendation does not niegtnhe agreed
with all its comments. It explains that he did base his decision on
one particular comment by the Board, but on the tfzat it had been
“considered and confirmed several times” that ties fof the four
officials who obtained a personal promotion in tB804-2005
consolidated exercise were better than that oftimeplainant.

D. In her rejoinder the complainant reiterates heusents. She
explains that she could not work in the field asr¢hare no translator
posts there. She contends that, despite that gaote of her fellow
translators have received personal promotion.

E. In its surrejoinder the ILO maintains its positidh.states that
the Director-General and the Staff Union have agjree suspend
Article 6.8.2, paragraph 4, of the Staff Regulagion

CONSIDERATIONS

1. The complainant was recruited by the ILO in 1987grade
P.3, as a German translator.

2. She was informed by a letter of 29 September 2066 the
Director-General had decided not to grant her pedspromotion in
the 2004-2005 consolidated exercise organised guir¢a Article 6.8.2
of the Staff Regulations and Circular No. 334, &6, which was in
force at that time.

In Judgment 2837 the Tribunal set aside the dishis$ a
grievance filed against this decision, on the gdsuthat the list of
officials who had received personal promotion a& #nd of that
exercise had not been published in due and praper, fwhereupon
the complainant filed a request for review in ademce with the
conditions specified in that judgment.
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3. After a joint panel had reconsidered the compldisatase,
on 4 February 2011 the Director of the Human RessuDevelopment
Department again refused to grant her personal @iom on the
grounds that the files of the four officials whor@g@romoted in the
context of the exercise in question were deemd tioetter than hers.

She filed a grievance against this decision whidter it had been
examined by the Joint Advisory Appeals Board, wesnissed by a
decision of the Director-General of 15 Septembet120rhat is the
decision impugned before the Tribunal in the instaise.

The complainant requests its setting aside, togethk an award
of damages in compensation for the injury which sbesiders she
has suffered, and an award of costs.

4. As the Tribunal has already had occasion to find in
Judgment 3063 concerning the complainant’s comipldinected
against the outcome of the 2006 exercise, by itg nature a decision
regarding personal promotion lies at the discretbrihe executive
head of an international organisation and is tloeeeubject to only
limited review. For this reason, it may be quasbely if it was taken
without authority, or in breach of a rule of form af procedure, or
if it rested on an error of fact or of law, or dree essential fact was
overlooked, or if clearly mistaken conclusions weahawn from
the evidence, or if there was abuse of authorige,(dor example,
Judgments 1815, under 3, 2668, under 11, or 30&ikru 3).

5. Of the various pleas advanced by the complaindr, t
Tribunal considers one to be decisive, namely khatV., one of the
four officials who received personal promotion withthe quota
applicable to the 2004-2005 exercise, could nofudyvbe granted
such advancement.

The aforementioned Article 6.8.2 of the Staff Redjohs
regarding “[p]Jromotion linked to the official's remd of service”
stipulates in paragraph 4 that “[a]s from 1 Janui§0, for officials
in the Professional category, completion of attleag posting outside
Geneva shall normally be a condition of eligibilfr any promotion
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under this article, subject to exceptions which rhaydecided by the
Director-General after consulting the Joint Negotg Committee”.

It has been ascertained that, as the complainatetsstMr W. did
not satisfy the mobility condition required by tlaigicle in order to be
eligible for personal promotion.

6. In response to this plea, the ILO says that thdiGgimn of
Article 6.8.2, paragraph 4, of the Staff Regulagiovas suspended by
Circular No. 625, Series 6, issued by the Direatbrthe Human
Resources Development Department on 21 January ROQder
to “give effect [to a] change in mobility policy deed by the
Administration and the Staff Union”.

However, the complainant raises what is plainly el4ounded
objection to the lawfulness of this circular.

Barring the application of a provision of the StRigulations by
means of a mere circular constitutes a gross brefitte hierarchy of
rules governing the officials of the Organizatiand the Director
of the Human Resources Development Departmentlgléed no
authority to adopt a measure with such a purpose.

7. The ILO submits that in Judgments 2833, 3032 ari¥ 30e
Tribunal already “accepted the lawfulness of theeadment of a
provision of the Staff Regulations by a circulafhis astonishing
contention is, however, based on a radical migingation of the
case law thus cited. In these judgments, the Tdbhad occasion to
rule on the application of the provisions of CianuNo. 652, Series 6,
of 12 January 2005, which exempted internal canegléor posts to
be filled by competition from the assessment refitto in Annex | to
the Staff Regulations. The Tribunal considered thatas reasonable
to construe the provisions of that annex as pangitt departure from
the Assessment Centre’s evaluation procedure adetinition, these
candidates’ suitability for a post in the Interpatl Labour Office is
already known. It cannot be inferred from this doswon that the
Tribunal accepts that a circular may lawfully diggaed a provision of
the Staff Regulations, let alone amend it, or sodpts application.
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8. The ILO endeavours to argue that Article 6.8.2ageaph 4,
itself permits — or, as it states in its submissjgrermitted “at the time
when this provision was in force” — exceptions e trule making
personal promotion subject to the completion obstipg in the field.
In this connection, it emphasises that, as is etefrom the English
version of the paragraph in question, this conditi® not meant to
apply systematically in every case.

Making an “exception” to a rule cannot, howeverngst in
simply suspending its application, even for a th&@oally temporary
period, as Circular No. 625 did.

Moreover, the above-mentioned provisions of paratyrad
stipulate that exceptions to their application nilegt decided by the
Director-General after consulting the Joint Negotm Committee”.
Even assuming that the Director of the Human Ressubevelopment
Department adopted the aforementioned circular ehald of the
Director-General, the Organization offers no evigeto show that the
requisite consultation was held before it was idsdde fact that this
circular indicated that the application of the psians in question had
been suspended “[p]ending the outcome of furthecudisions within
the Joint Negotiating Committee on a revised glabability policy”
does not signify, contrary to the ILO’s submissiahat the Committee
had been consulted on this measure before it waglate The
minutes of the Committee’s meeting on 8 and 9 Ma912 which are
included in the materials filed with the Tribunaldawhich show only
that, at a later date, it would be asked to “holdistussion on the
interpretation of the field service clause in nelatto personal
promotions” and to “address the issue of the mighjlolicy”, are not
evidence that a consultation actually took placehenprecise subject
of the suspension of the application of paragrapbastly, while the
ILO has annexed to its surrejoinder a copy of thidal draft of
Circular No. 625, the agreement between “the Dare@eneral and
the Staff Union” regarding suspension, which is timered in this
document, may not under any circumstances be efjuaith an
opinion given by the Joint Negotiating Committeempoising the
members and meeting in accordance with the term$ogéd in the
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Recognition and procedural agreement between thernbtional
Labour Office and the Staff Union of 27 March 2000.

9. Even if paragraph 4 were to be construed as pangitiot
only the exceptions laid down in the Staff Regolasi in respect of
categories of staff or duties but also individueteptions decided on
a case-by-case basis, the ILO would have no refmsoaontend, as it
tries to do, that with regard to Mr W. a valid cédmsal been made for
the latter type of departure from the Staff Redoket. This would
have been true only if the Director-General hadnbaiele to justify
this exception on special grounds and, here adaith,duly consulted
the Joint Negotiating Committee. None of these @&mrs were met
in the instant case, which is hardly surprisingaose the Organization
mistakenly considered that the provisions in qoestno longer
applied.

10. It follows from the foregoing that the impugned d&m and
that of 4 February 2011 are tainted by an errdawfdue to Mr W.’s
personal promotion. They must therefore be seedsidthis reason.

11. However, there is no reason for the Tribunal toeorthe
granting of the personal promotion requested byctmplainant or, in
the instant case, the referral of the case bathadOrganization for
review.

Indeed, it is plain from the evidence in the fhattthe complainant,
who spent her entire career at the headquartetheointernational
Labour Office, in Geneva, did not meet the mobitigndition which
she cites in order to contest Mr W.’s personal @tom any more
than he did.

The complainant contends, without being contraditigthe ILO
on this point, that there are no translator posthé Office’s services
in the field, which meant that she could not havgola in her
profession anywhere other than at headquarterserfmless, in the
absence of a decision by the Director-General ngaiim exception to
the aforementioned paragraph 4 for translatoracaordance with the
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procedure laid down in that provision, this corditi was no

less applicable to the complainant. In additiore tact that, as the
complainant asserts, personal promotions had bemmegl to other
translators who likewise did not satisfy the mdpikondition would

not entitle her to benefit from the same unlawfelasure.

It follows that the complainant, who did not meeteoof the
conditions of eligibility for personal promotionowld not in any case
form the subject of such a decision, hence alldtieer pleas are of no
avail.

12. As the complainant could not have received the temhdil
salary accompanying the new grade to which sherexkpithe
unlawfulness of the impugned decision caused hanatrial injury
in the instant case.

13. On the other hand, the fact that personal promotiais
granted in the context of the same exercise tohanatfficial who did
not fulfil the mobility condition required by theqvisions in force at
that time, whereas the complainant was deprivetth@fpossibility of
such advancement on the same grounds, constita¢egial treatment
causing moral injury. In the circumstances of tese, the Tribunal
considers that this injury will be fairly compersatby the payment to
her of 10,000 Swiss francs by the Organization.

14. As the complainant succeeds in part, she is ettilecosts,
which the Tribunal sets at 1,000 francs.

DECISION

For the above reasons,

1. The decision of the Director-General of the Intéioral Labour
Office of 15 September 2011 and that of 4 Febr2@d/l are set
aside.

11



Judgment No. 3322

2. The Organization shall pay the complainant morahalges in the
amount of 10,000 Swiss francs.

3. It shall also pay her 1,000 francs in costs.

4. All other claims are dismissed.

In witness of this judgment, adopted on 20 Febru2dgi4,
Mr Claude Rouiller, Vice-President of the Tribunir Seydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign belemial, DraZzen
Petrovt, Registrar.

Delivered in public in Geneva on 28 April 2014.

CLAUDE ROUILLER
SEYDOU BA
PATRICK FRYDMAN

DRAZEN PETROVIC
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