Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

117th Session Judgment No. 3313

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr E. D. agaitis¢ World
Health Organization (WHO) on 4 October 2011, WH@ply of 19
April 2012, the complainant’s rejoinder of 31 Mand WHO's
surrejoinder of 29 August 2012;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and disadtb the
complainant’s application for oral proceedings;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a former staff member of WHO, lemales the
decision not to reinstate him following the abolitiof his post. He
joined WHO'’s Regional Office for Europe (EURO) i@@5 under a
one-year contract which was extended several timiée EURO

Administration informed him in 2008 that his posasvlikely to be

abolished, but in the event this decision was mostgd and his
contract was extended until 31 December 2009. Bytear of 10 June
2009 he was formally notified that, owing to chamge EURO’s

strategic priorities, his post would indeed be mbeld and that he
would therefore separate from service on 31 Dece2B@9.
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On 5 August 2009 the complainant lodged an appéthl the
EURO Regional Board of Appeal (RBA), challenging thecision to
abolish his post on the grounds that it was taintgith personal
prejudice on the part of his supervisors, incongplatnsideration of
the facts and failure to follow the proper procssabolishing a post.
In its report dated 18 December 2009 the RBA catediuthat, despite
obvious tensions between the complainant and hisrsisors, there
was insufficient evidence to support a finding efgonal prejudice.
However, it considered that there was no doubtttieapplicable rules
had not been followed with respect to the docuntiemtaf the process,
and it therefore recommended that the complainargrianted a final
six-month extension of contract or, failing thisat the post abolition
process be resumed from scratch, in which casecahaplainant’s
contract would have to be extended accordingly. RB& urged the
Regional Director to take a decision on the apmpatilout delay, in
view of the imminent expiry of the complainant’ snt@ct.

In January 2010 the Regional Director asked the RiBArovide
further information on the case. This was submitted 1 January 2010
in the form of an addendum to the RBA'’s report.véetn January and
June 2010 the parties discussed the possibiliya@micable settlement
of the dispute. Meanwhile, on 1 February a new &egiDirector took
office. On 24 February, having not yet received eziglon on his
appeal, the complainant filed a Notice of Intenttorappeal with the
Headquarters Board of Appeal (HBA), challengingithplied decision
to dismiss his appeal to the RBA.

The settlement discussions having failed, the negidRal Director
wrote to the complainant on 20 July 2010 to infdiim of her decision
on his appeal. Although she agreed with the RBASaclusions, she
decided not to accept its recommendation of a $iktmextension of
contract because, as the RBA itself had notedethesre sound
programmatic reasons justifying the abolition of pbst and because,
for practical reasons, it was no longer possiblextend his contract.
Instead, she decided to award the complainantysaiat entitlements
equivalent to a six-month extension of contract.
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The complainant then filed a second appeal with HiRA,
challenging the decision of 20 July. The HBA joirted complainant’s
two appeals and issued a report in July 2011. tindothat the
programmatic reasons mentioned by the Administatiojustify the
decision to abolish his post had been provided aftgr the decision
was taken, which constituted a serious breach efptlocess and of the
relevant procedure. It also noted that the decisamhnot been signed by
the Regional Director, and that the process had bean properly
documented as required by the WHO Manual. The H&#sidered that
the evidence revealed a “likelihood of personajygiee” on the part of
the complainant's supervisors. For these reasbmecommended that
the contested decision be quashed, that the abolfrocess be
recommenced and that the complainant be reinstatéis post with
retroactive effect from 1 January 2010, which woalthble him to
benefit from the reassignment process.

On 22 July 2011 the Director-General wrote to infothe
complainant of her final decision on his appeale $bnsidered that
the contested decision had been taken for objectigeons, and not
for reasons of personal prejudice, but that the pdaimant was
nevertheless entitled to redress on account ghtbeedural errors that
had been committed. She did not accept the HBACsmenendation
of reinstatement, because she considered theiabdaiit his post to be
justified and because she was not satisfied thatyj@ normal course
of events, he would have received an extension pgoiatment.
Instead, she decided to award him material damages amount
equivalent to 12 months’ salary and entitlemeptss hny amount already
received pursuant to the decision of 20 July 2@k@upational earnings
received after his separation from WHO were nobeodeducted. The
Director-General also awarded him 10,000 UniteteStdollars in moral
damages and 3,000 dollars in costs. That is thedngx decision.

B. The complainant maintains that the decision to iabdhis post
was tainted with personal prejudice on the patisfsupervisors. In
this connection, he refers in particular to an é-eechange between
the two supervisors. He also points out that, wihevas created, his
post covered only three countries, whereas byinie it was abolished
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it covered 22, which casts doubt on the justifmatior abolishing it.
According to him, there is no evidence that thesoea for abolishing
his post were ever considered by the Regional ireor that the latter
authorised his supervisors to sign the decisiohisrbehalf. Moreover,
the form which had to be submitted to request th@ition of his post
— Form 171 — was submitted without the backgrounidrmation and
supporting documents required by Manual provisidh150.

The complainant contends that his post, thougrallyitclassed as
a post of limited duration, was later shown as ingvio date of expiry.
In his view, WHO ought to have considered him fesgsignment even
if his post was of limited duration. The award ako/ear’s salary is not
adequate compensation for the illegal abolitiohiefpost. He asks the
Tribunal to quash the impugned decision insofarttes Director-
General rejected the recommendation of reinstatenaenl to order
WHO to reinstate him with retroactive effect fronddnuary 2010 and
to assign him immediately to a suitable post. l4e alaims 3,000 euros
in costs.

C. Inits reply WHO asserts that the complainant’st peess abolished
for valid and objective reasons, of which he way thformed. Owing
to changing strategic priorities, the complainahtisctions were merged
with those of other staff and there was no longgrreeed for a dedicated
post in his area of work. WHO emphasises that B4 Recognised that
there were valid reasons for abolishing his postcknowledges that the
abolition process was procedurally flawed but asghat he has already
received adequate compensation in this respect.

With regard to the complainant’s allegations ofspeal prejudice,
WHO submits that the complainant bears the burdgraving these
allegations and that the evidence on which hegésignsufficient. It
points out that it would be hard to understand s/ contract was
extended in 2009 if his supervisors were prejudiegainst him.
Moreover, the fact that one of his supervisorseigthe Form 171 on
behalf of the Regional Director is of no conseqeeras he was duly
authorised to do so.
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Lastly, WHO states that the complainant’s post natsa post of
indefinite duration, but one of limited durations Ae had not served
on a fixed-term appointment for a continuous anicgitenrupted period
of at least five years, he was not eligible fodus®on in a reassignment
process under Staff Rule 1050.2. Neverthelessuttations were held
with him to explore further employment possibibti@hen it was decided
that his post was to be abolished.

D. In his rejoinder the complainant submits that heuslified for
many positions at WHO and that there is no evideéncgupport the
view that reinstatement would be inappropriate. ddgphasises that
both the RBA and the HBA found in his favour insticase.

E. Inits surrejoinder WHO maintains the position @et in its reply.
It considers that it is up to the complainant towlthat he is duly
qualified for vacancies, but he has not done ss. dtiiplications for
various vacancies have, however, been given dusideration.

CONSIDERATIONS

1. The complainant's post was abolished with effeainfr
31 December 2009. He challenged that decision iaeal to the
RBA citing prejudice, incomplete consideration loé facts and failure
to observe or apply correctly the provisions of 8taff Regulations,
Staff Rules, and the terms of his contract. The R8énd that there
was “not enough concrete evidence” to conclude thate was
personal prejudice in the decision to abolish listplt concluded that
“a clear case can be made on the ‘redundancy’ecEMS [Emergency
Medical Services] function and that the decisiontlus is within the
mandate of [the complainant’s second-level superyes Director [of
the Division]”. It also concluded that “without ashadow of a doubt
the Rules have not been followed correctly as dsgire documentation
of the process [...] also that the spirit as welltlas letter of the
regulations have been overlooked”. The RBA recontadrthat “the
Administration offer the [complainant] a six morgdbntract extension
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to run from 1 January 2010 as his last contradt wie Organization
to be in place as soon as possible or by 15 Jard@d at the latest”.
The RBA also added the following:

“Additional and general recommendations

[--]

1. A well defined support service provided by HRMeéad on HR processes

including post abolition and ensure that stepsdowimentations of steps is
complete.

2. A training and support programme to assist ahagers wishing to
tackle disciplinary or attitudinal issues with $tahd to counsel staff
facing difficulties.

3. A reiteration of disciplinary procedures partaly where they concern
supervisors encouraging or allowing junior colleegand interns to put
themselves in unprotected situations.

4. A clear policy on supporting staff whose posts # be abolished
making clear what they can expect and attemptirttetp them to look for
other roles in a concrete and constructive wayniog.only by including a
sentence in the separation letter encouraging theapply for other posts.

5. Formal recognition of the importance of mediatio such cases with
Executive Management and that the Director of Adstiiation and/or the
Human Resources Manager be mandated to mediate mégmtiations
between staff members and supervisors reach anssmpeExecutive
Management are asked also to monitor whether thesgiation efforts
reduce the number of cases going to appeal.”

2. The RBA submitted an addendum to its report ardagest
of the Regional Director. In that addendum the RiB#ified some of
its points and reiterated its conclusions and renendations. The
complainant and WHO entered into negotiations irefort to reach
an amicable agreement. The complainant filed & iinternal appeal
(dated 24 February 2010) with the HBA challengimg &bolition of his
post and the implicit rejection of his appeal te RBA. Following the
unsuccessful negotiations, the new Regional Direstfbrmed the
complainant of her decision regarding his appeah ifetter dated
20 July 2010. She agreed with the RBA’s conclusithad the rules
were not followed with regard to the documentatidrthe process,
that a clear case could be made on the redundaioy EMS function,
that the decision to abolish the post was withia thandate of the
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Division Director, and that there was no concreteence of personal
prejudice. She found the RBA’s recommendation fosbamonth

contract extension to be reasonable but, taking Etcount the
programmatic reasons for the abolition of the caimaint’'s post and
the impracticability of reinstatement, she decidtestead to pay him
salary and entitlements equivalent to a six-mowtfitract.

3. The complainant impugned that decision in a seappkal
to the HBA (dated 16 September 2010). He reitertitectlaims raised
before the RBA and specifically alleged that he kaffered personal
prejudice from his first and second level supemds®he HBA stated
that this appeal was receivable and, consideriagy ithcovered the
same issues raised in the previous appeal, dethidéthe two appeals
should be reviewed together, irrespective of thestjan of the
receivability of the first appeal. The HBA joindaettwo appeals and
concluded “in the likeliness of personal prejudare the part of the
[complainant’s] supervisors and that the post aibaliprocess and
documentation were flawed”. It “[did] not agree lwihe conclusion of
the RBA that the justifications for the post abofitwere sufficiently
clear and articulated. On the contrary, the [HB&kreowledge[d] that
these justifications were added later in the pracedin the [HBA'S]
opinion, this constitute[d] a serious breach of tiranciple of due
process and of the relevant rules and procedufidse” HBA stated
that “[bJecause of these flaws in the abolition qgadure and the
personal prejudice, [it saw] sufficient reasonsdompensation [...]".
The HBA recommended the following: that the posiliion decision
of 10 June 2009 be quashed and that the abolitimteps be
recommenced in accordance with the relevant rubelspmocedures;
and that the complainant be fully reinstated in pasition from
1 January 2010 with back pay and entitlements ftbat date. The
HBA emphasized the importance of giving the cormaat “a very
fair chance for reassignment and thus a fair chamagemain in the
Organization”.

4. In her decision dated 22 July 2011, the Directonésal
contested the arguments on which the HBA basecbitslusion that
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there was personal prejudice on the part of the ptaimant’s
supervisors. She considered the case in its ottt concluded that
the decision to abolish the complainant’s post ta&en for objective
reasons and not for reasons of personal prejuligethat there were
errors in the abolition of the complainant’s pasthich redress was
warranted. However, she did not agree that theessdshould include
reinstatement. Instead she decided that the congpiashould receive
the equivalent of 12 months’ salary and entitlersest detailed above.
The complainant impugns this decision in the presemplaint.

5. The Tribunal finds that the complaint is unfounddthe
claim of prejudice has not been proven. The evidgmmesented is not
convincing and the HBA's statement that there wé&kkalihood of
prejudice” is not sufficient. The Tribunal agreesthwthe Director-
General's analysis and conclusions. As she pomttcdthe complainant
was involved at an early stage in the discussiegarding the abolition
of his post and it was ultimately decided to exthigdcontract until the
end of 2009, which is not consistent with persgmejudice regardless
of the complainant’'s interpretation of the e-madtieen his two
supervisors. The Tribunal is of the opinion tha tomments in that
e-mail (“it may be hard to make the case convirgitigat this has less
to do with him personally than it does with thedohing priorities of the
organization™ and “I'll be hard pressed to make tiase that this doesn't
have to do with his attitude and performance”) doprove the existence
of prejudice as they could just as easily be imgteal as the concern that
the appearance correspond to the reality.

The Director-General rightly pointed out that thereased number
of countries covered by his post at the time whewvas abolished was
not relevant because the restructuring that toakepimade the phasing
out of his functions practicable. This reflects gnammatic reasons
rather than personal prejudice.

6. It should be noted that the flaws identified in gost abolition
procedure were formal ones (e.g. lack of documemand express
motivation) which were unfortunate but do not shbet if the process
had been correctly followed, a different outcomeilddave resulted and

8



Judgment No. 3313

again do not necessarily reflect personal prejudibe Director-General
stated in her decision of 22 July that “[she waxt]satisfied that, in the
normal course of events, [the complainant] wouldehldeen offered an
extension of appointment” and the Tribunal finds b be convincing.
WHO has stated that although one of the complamanipervisors
signed Form 171 on behalf of the Regional Directw, was duly
authorised to do so and the Tribunal finds thatiha normal delegation
of authority considering the Regional Director veagy on duty travel
at the time. It is apparent, from the “additionahgral recommendations”
of the RBA detailed above, that WHO has some dreasich it could
improve its administrative functions. This suppdtie idea that the
procedural flaws identified in this case were tlesuit of general
mismanagement and not the direct result of pergmeglidice.

7. The flaws in the abolition process do indeed wadrradress
and the Tribunal considers that the amount alr@adly (i.e. the salary
and entitlements equivalent to a 12-month contrétsufficient
compensation for the material and moral injury exdgfl by the
complainant. Furthermore, considering the comptairiead worked
for less than five years at WHO, that his dutiesemedistributed
following his separation from service, and thatesall years have
passed since the complainant’s post ceased tg #rastribunal agrees
with the conclusion of the Director-General thahseatement would
not be practicable. The Tribunal also notes thatesefforts were made
to consider the complainant for other employmergarfunities even
though there was no obligation for WHO to do so.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 20 Febru2ody4,
Mr Giuseppe Barbagallo, President of the Tribumdt, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 28 April 2014.

GIUSEPPEBARBAGALLO
MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC
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