Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

117th Session Judgment No. 3311

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms T. S. W. amgi the
International Organization for Migration (IOM) orb January 2012,
IOM’s reply of 14 May, the complainant’s rejoindef 21 June and
IOM’s surrejoinder of 27 September 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has aujli

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant is a staff member of IOM who hasext at its
office in Canberra (Australia) since April 2004.iltomplaint stems
from IOM’s decision to cease paying the IOM chiltbaance which
the complainant had received since January 200thegrounds that
she was also receiving a Family Tax Benefit paidth®y Australian
Government, the amount of which rendered her ifBédor the IOM
child allowance.
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In an e-mail of 3 July 2009 addressed to the HuRagsources
Department (HRD), the complainant enquired whett@ staff
members were entitled to receive the IOM child wéace if they
were also receiving a child allowance from an exdkeisource. That
same day HRD replied that staff members would weceihe
difference between the [United Nations] DependemtdCAllowance
and the Australian Government Family Allowance” aeferred the
complainant to the relevant provisions of the SRéfgulations and
Rules.

On 21 March 2011 the Regional Resource ManageméiteO
sent an e-mail to all staff of the Canberra officirming them that
those who were eligible for IOM family allowancedt lvho were also
receiving government benefits would receive fromMI@nly the
difference between their government benefits ared IOM family
allowances, and that staff applying for IOM famdifowances were
required to provide not only their spouse’s taxumet but also a
statement from the Australian authorities indicguivhether they were
receiving government benefits and, if so, the amotithese benefits.
The complainant responded to this message, stitiigshe had been
receiving the IOM child allowance for four yearsealdy and that this
“revised application/interpretation” of the elidiby criteria would
dramatically affect her family’s income. She suggdghat her salary
ought to be adjusted to make up for the loss obrime she would
suffer.

On 2 June 2011 the complainant filed an “ActionoPtio the
Lodging of an Appeal”, in accordance with paragrdfi) of Annex D
to the Staff Rules, challenging the decision angednon 21 March.
She contested the Administration’s interpretatidn tlee relevant
provisions and emphasised that she had alwaysi®aptinformed of
the fact that she was receiving government benddits 21 July she
submitted her appeal to the Joint AdministrativeviRe Board
(JARB). In its report dated 3 November 2011 the BARserved that
the relevant provisions of the Staff Regulationsl dules were
“ambiguously written” and that the information pided to staff at
IOM Canberra since 2004 regarding family allowantesl been
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inconsistent, which might have led to misunderstagsl as to their
entitlements. It therefore recommended that theubtm payment” of
the IOM family allowance to the complainant shob&ldiscontinued,
but that she should not be required to reimburseaamounts paid to
her previously.

By a letter of 22 November 2011 the Director Geherfarmed
the complainant that he accepted the JARB'’s recamdatéon that she
should cease to receive the IOM family allowanacat, with effect
from March 2011, as suggested by the JARB, but wftact from
December 2011. He added that, although he didhatghe JARB’s
opinion as to the supposed ambiguity of the StaffuRations and
Rules, he accepted its recommendation not to seibursement of
any amounts that she had received previously. iBhtite impugned
decision.

B. Referring to an e-mail exchange annexed to her tantpthe
complainant asserts that the staff were informethbyAdministration
in August 2006 that they were eligible to recei@d family allowances
irrespective of whether they were receiving alloeemfrom external
sources. She contends that the Staff RegulatiotigRates, on which
IOM relied in withdrawing her entitlement to famiflowances, were
not provided to her until November 2009. In hemwyi¢he provisions
governing family allowances are ambiguous and e@was and cannot
be relied on to deny the rights she acquired &sualtrof IOM’s long-
standing practice of paying her family allowances.

The complainant also argues that the impugnedidedgsunlawful
in that it does not comply with Australian contrdatv. She asks the
Tribunal to reinstate the entitlement of Australiataff members
engaged prior to March 2011 to family allowancesgsipective of
their entitlement to allowances from external searcAlternatively,
she claims damages in an amount equal to the tatimmindemnity
payable to a staff member whose contract is tern@ihavithout
notice.
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C. Inits reply IOM submits that, in light of the Trdhbal's case law,
the complaint is irreceivable because the comphisianternal appeal
was time-barred. It points out that although she watified of the
decision not to pay IOM family allowances concuthenwith
government benefits on 21 March 2011, she didmbaie her appeal
against that decision within the 60-day time lingtipulated in
paragraph 4(iv) of Annex D to the Staff Rules, hseaher “Action
Prior to the lodging of an Appeal” was filed only @ June.

On the merits, IOM contends that the complainantl e
acquired right to receive IOM family allowances cormrently with the
government benefits, which is clearly excluded Hye tStaff
Regulations and Rules. It points out that the d-mathange of 2006
on which the complainant relies has been quotedbabntext, and
that there is evidence to suggest that she was avedlre that the
double payment of the IOM family allowances and gowvernment
benefits was inconsistent with the applicable iovis. It considers
that the decision to end the payment of the famllgwances did not
infringe the complainant’s rights, and it emphasidieat it not only
abstained from recovering the overpaid amountsataat allowed her
to continue receiving family allowances for sevarainths after the
decision of 21 March 2011 which put an end to tleerdheous
practice” that existed at IOM Canberra.

D. In her rejoinder the complainant asserts that lenptaint is
receivable, as she took all reasonable steps tenba the decision of
21 March 2011 without delay, and she was neitheviged with nor
directed to the Statutes of the JARB before 2 J&ie presses her
pleas on the merits.

E. Inits surrejoinder IOM maintains its position inlf

CONSIDERATIONS

1. The complainant is an employee of the IOM. Shede=sin
Australia and is an Australian national. She séeksmpugn a decision
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of the Director General of IOM concerning her datitent to a child
allowance under the IOM Staff Regulations and Rieghe face of
receiving an Australian Government Family Tax Béheaind

concerning whether she should be required to réphg was not)
child allowance payments received before the impdgiecision.

The impugned decision was in a letter from the @oe General
dated 22 November 2011. The letter was, in pargsponse to a
report dated 3 November 2011 submitted by the J&dR@Be Director
General. It should be noted, at this point, thaitdrreport, under the
heading “On the receivability of the appeal” theRRAindicated that it
had decided to “preliminarily receive the case” #md conditional or
qualified decision was said to be “pending cladfion and
confirmation of queries raised by the JARB to théministration”.
The Tribunal is not aware whether any final decisias made by the
JARB on the question of receivability.

IOM contends in these proceedings that the comipl@inthe
Tribunal is irreceivable as the complainant hasexttausted internal
means of redress. That is because, so the IOM grtheecomplainant
did not comply with time limits concerning internappeals and, in
particular, did not comply with a time limit to neest a review of the
impugned decision before filing an appeal to th&kRBAAs this is a
threshold issue, it should be addressed at thetouts

2. The issue of receivability arises this way. Chafiterof the
Staff Regulations and Annex D of the Staff Rulest thpplied to the
complainant’s employment at IOM contained provisi@oncerning
appeals to the JARB. Such appeals involved a fap-process
embodied in Article 4 of Annex D. The first was thiere had to be
an administrative action, decision or omissioniifing the rights
(derived from a number of specified sources) oftafamember.
Article 4(i) of Annex D required the staff membergubmit a request
for review of the decision before an appeal wagidodd In Annex D
this was described as “action prior”. This wasdbheond step and had
to be taken within 60 days after the staff memleeeived notification
of the contested administrative action or decigsiobhecame aware of
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the omission (Article 4(iv)). The Head of Admingstion was obliged,
as the third step, to respond to the request wiBdirdays of receipt
(Article 4(v)). The fourth step was found in Argcb(i). It involved
the complainant filing an appeal to the JARB adathe decision
made in accordance with Article 4(v) (or if the Ideaof
Administration failed to make a decision in relatito the request,
within 30 days of the expiry of the 30-day timeilitn Article 4(v)).

3. ltis not in issue that the complainant receivetiaecof the
original decision of 21 March 2011 (that the IOMildhallowance
would not be paid, or would not be paid in full,afstaff member
received an Australian Family Tax Benefit) on tlaty. Thus the
complainant had 60 days in which to make a redgioestview under
Article 4(i). At this time the complainant was oratarnity leave but
she returned to work on 4 April 2011. In May 20h#&re were e-mail
exchanges between the complainant and, amongsspthe Regional
Resource Management Officer in which the compldimamplained
about the decision. However it was not until 2 J2041 that the
request for review was made under Article 4(i). Beday time limit
for lodging such a request expired on 20 May 20t complainant
does not argue that any of the e-mail exchangeMay 2011
constituted a request of the type contemplated ticld 4 and her
argument about receivability proceeds on the saamseudl premise
as the argument of IOM, namely that the request review
contemplated by Article 4(i) was not made untiludd 2011. Rather
the complainant argues that she took reasonahbs sbecontest and
request a review of the decision and that the agimation delayed
in providing her with sufficient information to epla her to follow
the appropriate formal steps within the prescriigte frame. This
argument is considered shortly.

4. The underpinning of the argument of IOM about
receivability is Article VII(1) of the Tribunal’st&tute, which requires
a complainant to have exhausted internal meansppéa. Many
decisions of the Tribunal make clear the need fomgiance with
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this requirement. In Judgment 3222, delivered oduly 2013, the
Tribunal said:

“9. Article VII(1) [...] serves several related pugss. One is to ensure
that grievances are, before they are considerédebyribunal, considered in
internal appeals. It is commonplace for Staff Retipra to provide detailed
procedures for the prosecution of internal appedlsose procedures
ordinarily serve a multiplicity of purposes. Onetdsprovide a fair hearing
process both for the benefit of a complainant asd the benefit of the
organisation to resolve the dispute. Another irisure that the subject matter
of the grievance and internal appeal is identifigth some particularity. If the
subject matter of the internal appeal is an adtnatige decision, the
appellant would be required to identify the decisighich would ordinarily
include by whom it was made, when it was made had:ontent or effect of
the decision. Yet another purpose is to ensurettigissues raised in the
internal appeal are properly identified, relevamidence concerning the
issues presented and the issues and evidence agmigpaddressed by the
parties and properly considered by the internakabpody. Yet another is to
ensure that, in appropriate cases, the ultimatesideemaker will have the
considered views of the internal appeal body thihthave been informed by
the coherent presentation of evidence and argument.

10. Another purpose of Article VII(1) of the Status to ensure that
the Tribunal does not beconug facto, a trial court of staff grievances and
to ensure it continues as a final appellate tribdirtee Tribunal is ill-equipped
to act as a trial court and its workload couldeptglly, become intolerable or
unmanageable if its role was not confined in thésymFrom the perspective
of the parties, Article VII(1) should ordinarily emate to protect the parties
against the cost and administrative demands gatitig issues, for the first
time, before the Tribunal.”

5. Time limits for internal appeal procedures and thme
limits in the Tribunal's Statute (see Article VI)jZserve the important
purposes of ensuring that disputes are dealt with fimely way and
that the rights of parties are known to be setted particular point of
time. If strict adherence to time limits (which agenerally quite
generous) were not insisted upon by the Tribua efficacy of the
whole system of administrative and judicial revied decisions
potentially adversely affecting the staff of intetional organisations
would be put at risk. It is for this reason, and foo reasons of undue
technicality or bare formalism, that in various wagecisions of the
Tribunal demand strict adherence to time limits.
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6. In Judgment 2722, consideration 3, the Tribunakestahe
general principle (and referred to several precesdén the same
effect) that a complaint filed out of time shouldtrbe entertained.
The Tribunal observed, in effect, that flexibiligbout time limits
should not intrude into the Tribunal’s decision-nmakeven if it might
be thought to be equitable or fair in a particutaise to allow a
measure of flexibility. To do otherwise, the Trilalilmbserved, would
“impair the necessary stability of the parties’ degelations”. This
general principle applies in relation to interngipaals even if the
internal appeal body considers the appeal on itismeotwithstanding
that time limits have not been complied with by dmenplainant. As
early as Judgment 775 (decided in 1986), the Tebdacided that if
an internal appeal was time-barred and the inteappéals body was
wrong to hear it, the Tribunal would not entertan complaint
challenging the decision taken on a recommendétyahat body.

This approach has been applied more recently imraber of
decisions: they include Judgments 2297, considerafi3; 2543,
consideration 5; 2675, consideration 6; and 29&®sicleration 12.
Time limits in relation to steps anterior to thetuat filing of the
appeal to the internal appeal body (but stepseaelad the appeal
such as preliminary protests or “action prior”) aebject to this
approach (see Judgment 2297, consideration 12jeTdre a number
of qualifications in the application of this gerleagproach. One is
that if the question of receivability was not raidgy the organisation
in the internal appeal then it cannot be raisedha Tribunal (see
Judgment 3160). Another is if the defendant orgditie has misled
the complainant or concealed some paper from theplzonant and
thus deprived the complainant of the possibilityeaercising his or
her right of appeal, in breach of the principlegoibd faith (see, for
example, Judgment 2722, consideration 3).

In the present case, IOM did raise the issue aheuappeal being
time-barred in its submissions to the JARB. As do&arlier, the
complainant has argued that she was not informeduepfrights in a
timely way and was not provided with a copy of #pplicable rules
by an IOM legal officer until 2 June 2011. HowetBe provision to
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the complainant of the applicable rules had notnbpeeceded by
a clear request to the legal officer for them thvas not responded
to promptly. Rather the legal officer provided tlules after
the complainant said in an e-mail of 13 May 201attkhe was
“unsure on the correct process to obtain the inédion and reasons
and challenge an administrative decision”, haviagier approached
the legal officer (in an e-mail of 14 April 2011 igh was resent on
12 May 2011) about the interpretation and applicatf the “family
allowances for local Australian staff”. The complant contended the
delay of 20 days (between 13 May and 2 June 204ugdest[ed] a
more calculated intention to deliberately frustridite [appeal] process
in the interests of IOM”. This contention should beected. The
e-mail explanation given by the legal officer odihe 2011 for the
delay, which the Tribunal accepts, was that shg amrked 50 per
cent, her section was experiencing staff shortagdsher children had
been sick. The circumstances of this case do fowithin one of the
qualifications referred to in the preceding parpbra

7. In the result, the complaint is irreceivable foe treasons
advanced by IOM and will not be considered on iésits.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 20 Febru2ody4,
Mr Giuseppe Barbagallo, President of the Tribumdt, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 28 April 2014.

GIUSEPPEBARBAGALLO
MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC
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