Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

117th Session Judgment No. 3310

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms M. F. S. augithe
European Patent Organisation (EPO) on 29 Septerdd&0, the
EPQO’s reply of 11 January 2011, the complainargjginder of 8
February and the EPO'’s surrejoinder of 18 May 2011;

Considering the applications to intervene submitigdessrs T.
H., A. K. and P. T. and the EPO’s comments of 2pt&aber 2011
informing the Registrar of the Tribunal that it swered those
applications to be irreceivable as the personsaroed were not in
the same situation in fact or in law as the conmalat;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,
Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has auli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, a United Kindgom national, is anmenent
employee of the EPO serving at its Headquartersdimich. On
23 February 2007 she requested, under Article 68{&he Service
Regulations for Permanent Employees of the Euroiedant Office
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(hereinafter referred to as “the Service Regulatipna dependent
handicapped children’s allowance for her daughtes was attending
a school in the United Kingdom also catering foitdchn with special
educational needs (SEN).

Article 69 of the Service Regulations provides floe payment
of a dependant’s allowance for children, on the baad, and for
handicapped children, on the other (at the maténed the dependent
child allowance was 271.04 euros per month whetleasiependent
handicapped child allowance was 542.08 euros perthjio Subject
to the conditions set out in Article 71 of the SeevRegulations,
permanent employees may also be entitled to anaéidacallowance
for their children. According to paragraph 6 oftthdicle, the amount
of this allowance is calculated by reference torétte of “the dependent
child allowance”.

The conditions for the payment of the dependentdri’s
allowance and the dependent handicapped childedlo\wance are set
forth in Article 69(3) to (6) and (7) to (13) respieely. According to
Article 69(7), a permanent employee with a handieapchild may
claim, in addition to the actual dependent hangiedgprhild’s allowance,
“reimbursement of educational or training expengeg under the
conditions laid down in the following paragraph®he such condition,
articulated in Article 69(10), is that a claim @imbursement shall be
made solely in relation to expenses for the hampqied child’s special
education or training, which are “not of the sanmdkas those taken
into account for the purposes of the educatiomaliee”. Article 69(12)
further provides that such educational or trainexgpenses may be
reimbursed at the rate of 90 per cent.

By a letter of 12 June 2007 the complainant wasrméd that her
request had been granted and that she would retbeiva@aid allowance
with effect from February 2007. She responded ie-amail of 21 June
2007 that, as a result of that decision, she alpeaed to receive, as

" The rates of the dependent children’s and theruigre: handicapped children’s
allowances are indicated in table 5, paragraphsa2(@ 2(b) respectively, of Annex llI
to the Service Regulations.
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from February 2007, the increased education alloearovided for
in Article 71(6) — the complainant effectively rexgied that the
amount of the education allowance paid to her uddicle 71(6) be

calculated on the basis of the dependent handidagmitd allowance,
rather than on the basis of the dependent chitavalhce. In addition,
she requested reimbursement under Article 69(10}hef Service
Regulations of the fees paid for her daughter's SElihing. The

Personnel Administration Department replied on Ttddeber 2007
that Article 71(6) referred to the dependent cleifds allowance, not
to the dependent handicapped children’s allowaaueé that therefore
the amount payable to her under that Article hadnbeorrectly
calculated on the basis of the dependent childrgivsvance. It would
nevertheless consider covering certain of the camaht’s daughter’s
SEN needs under Article 69(10). On 20 February 208

complainant appealed this decision, requesting Heat education
allowance be calculated on the basis of the deperuendicapped
children’s allowance. The Internal Appeals CommitfiAC), to which

the matter was referred, unanimously recommendatl ttie appeal
be rejected as unfounded. By a letter of 26 Jull02Be complainant
was informed of the Administration’s decision tocept the IAC’s

recommendation. That is the impugned decision.

B. The complainant argues that the EPO has failedhtwsdue
diligence and to correctly interpret the rules ahcalating the amount
of her education allowance. Whether on the basia diteral or a
teleological interpretation, the “dependent childwance” mentioned
in Article 71(6) must be understood to refer, irr loase, to the
dependent handicapped child allowance, which istteal allowance
that she is receiving for her daughter. Consequethtt amount of her
entitlement to the education allowance must beutatied on the basis
of the dependent handicapped children’s allowanee,the higher
amount indicated in Annex lll to the Service Retjolas, not the
lower pertaining to the dependent children’s alloee&a According
to the complainant, the EPO’s calculation of hetitement to the
education allowance is discriminatory and contttaryhe principle of
equal treatment, especially when her circumstaacescompared to
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those of most EPO staff in Munich who are ableetodstheir children
to local international schools. She strongly olgetd the IAC's

characterisation of her daughter's school as a laegschool,

emphasising that all its staff have special SEMhitng and that 70 per
cent of its pupils have SEN requirements. She nibtas if the EPO
has difficulty applying her interpretation of Aréc 71(6), it could

instead decide to apply Article 69(10) and (12kréby covering
90 per cent of all expenses related to her daughtéeiucation. This,
she explains, would be fully justified by the spgdircumstances of
her daughter’s situation, i.e. her need to attesdhmol in the United
Kingdom with expertise in SEN, and would be equakypful to her

family.

She requests that her entitlement to the educatiowance under
Article 71(6) of the Service Regulations be caltedaon the basis of
the dependent handicapped child allowance, i.eatheunt indicated
in table 5, paragraph (2)(b), of Annex lll to therdce Regulations.
She also requests that the EPO give proper coasiolerto the
alternative financing solution through the appiimatof Article 69(7),
(10), (12) and (13) of the Service Regulations. Skéns material
damages.

C. Inits reply the EPO submits that neither a litenérpretation of
Article 71(6) of the Service Regulations nor theige of the EPO’s
set of allowances for children can support the daimant’s arguments.
It argues that Article 71(6) refers to the depemndéiidren’s allowance,
not to the dependent handicapped children’s allowarand that
the said Article would have been written differgnif the legislator
had intended otherwise. It thus asserts that itceasctly calculated
the complainant’s entitlement to the educationvedloce on the basis
of the dependent child allowance provided for inidde 69(3) to (6).
It explains that the education allowance underchgti’1l includes the
standard educational cost for a child and that msg® arising in
connection with a handicapped child’s SEN trairang covered up to
90 per cent under Article 69(10). It considers thdias fully met its
social obligations towards the complainant. Indeéeldas granted her
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the dependent handicapped child allowance, whitwite as high as
the dependent child allowance, and it has alsaepdrer reimbursement
at the rate of 90 per cent of the expenses incdoetier daughter’s
SEN training in accordance with Article 69(10)n&vertheless denies
that the latter provision may allow for the reimbement of 90 per
cent of all expenses related to her daughter’'s a&duwt It notes that
the 1AC’s characterisation of the complainant’s glater's school as
regular was correct, as it was based on the fattttie school is not
fully dedicated to SEN teaching. It rejects as unfited the allegations
relating to discrimination and breach of equaltiremt.

D. In her rejoinder the complainant presses her plRagarding
the relief claimed, she specifies that she seeksrrahdamages in the
amount of 51,460 euros and an equal amount in darabges.

E. In its surrejoinder the EPO maintains its positiofull. It invites
the Tribunal to dismiss as irreceivable the claonrhoral damages,
given that the complainant entered it for the firsie in her rejoinder.

CONSIDERATIONS

1. The complainant is employed by the EPO and iscstad in
Germany. She is a British national. She has a bapgded daughter
born on 25 November 1994. In February 2007, the ptaimant
requested payment of a dependent handicapped exfiddallowance
under Article 69 of the EPO’s Service Regulatiomgelation to her
handicapped daughter. The complainant’'s handicappedhter was
being educated in the United Kingdom at a schoat thas not run
only to cater especially for the needs of handiedpghildren.

The EPO acceded to this request on 12 June 20021 Qune 2007,
the complainant requested the recalculation ofdauca&tion allowance
payable to her under Article 71 of the Service Ratguns in relation
to the education of her handicapped daughter. lari® confers a
benefit on permanent employees with children. Tedfits are provided
for in Article 69. One is an allowance for depertdgnldren. The other
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is an allowance for dependent handicapped childkerat 1 July 2006,
the dependent handicapped child allowance (542168s¢was double
the dependent child allowance (271.04 euros).

The basis of the complainant's request for recatmn of the
educational allowance was this. The allowance hdeebeen calculated
by reference to the dependent child allowance.cbhaplainant requested
that it be recalculated by reference to the depenindicapped child
allowance that the EPO had then recently agree@aipo her. The
educational allowance payable to the complainantidvbave increased
significantly if recalculated on the basis advanbgdhe complainant.
This request was refused by the EPO on 7 Deceriiogr 2

The complainant lodged an internal appeal agdes¥tDecember
2007 refusal in a notice of appeal dated 20 Fepr2@®8. On 15 June
2010 the IAC published its opinion. It rejected #ppeal as unfounded.
By letter dated 26 July 2010, the EPO rejectechpipeal as unfounded.
This is the impugned decision.

2. Itis convenient to set out the relevant provisionhe Service
Regulations. Article 69 provides:

“Dependants’ allowance — Children

(1) A dependants’ allowance shall be payable, underctralitions laid
down in this Article, to a permanent employee whs:h

I. one or more dependent children;
Il. one or more dependent handicapped children.

(2) Not more than one dependants’ allowance shall gk iparespect of

any dependent child within the meaning of this élet”

The remainder of the Article is divided into twasens. The first
section is headed “I. Dependent children”. Thistisacspecifies the
circumstances in which the allowance is payable dadares in
Article 69(6) that: “The amount of the allowancellbe as set out in
Annex llIl.” The second section provides:
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“Il. Dependent Handicapped Children

(7) A permanent employee with a dependent childicadlgt certified as
suffering from a handicap necessitating either igpeare, supervision
or special education or training, not provided foéeharge, may claim
a dependent handicapped children’s allowance aimabuesement of
educational or training expenses for said childeuride conditions laid
down in the following paragraphs, whatever the@gée child.

(8) The decision to pay this allowance and thisibeirsement shall be taken
by the President of the Office after consulting Medical Committee
provided for in Article 89 as to the nature andrdegf the handicap. This
decision shall determine the period for which tleenmnent employee
shall be granted these benefits; it shall be stitnigeeriodical review.

(9) The criterion for assessing entitlement to ¢hbsnefits shall be the
serious and continuing impairment of the physicainental activities.
Children may be deemed to be handicapped when ttify fom:

[.]

(10) A claim for reimbursement shall be made solglyrelation to
expenses incurred in order to provide the handiedpghild with
education or training specially adapted to his er lmeeds and
designed to obtain the highest possible level attional capability
and which are not of the same kind as those takenaiccount for the
purposes of the education allowance.

The President of the Office shall satisfy himsedfta whether the
expenses for which reimbursement is claimed arsoresble.

(11) The amount of the dependent handicapped ehilslallowance shall
be as set out in Annex lll; it shall not be paichcarrently with the
dependent children’s allowance.

(12) Reimbursement of educational or training expsrabove shall be at
the rate of 90 per cent of the expenses defingaiiagraph 10.

(13) The amount of expenses incurred as defingghiagraph 10 shall be
calculated after deduction of any payment receifredh any other
source for the same purpose.”

3. Article 71 of the Service Regulations confers adfiéron
permanent staff called the “Education allowancdie RArticle provides:

“Education allowance
|. Conditions of award

(1) Permanent employees — with the exception of thdez ave nationals
of the country in which they are serving — may esiipayment of the
education allowance, under the terms set out belowespect of each



Judgment No. 3310

dependent child, within the meaning of Article 88gularly attending
an educational establishment on a full-time basis.

@[]
@[]
@[]
Il. Expenditure for educational purposes
(5) Within the limits prescribed in Section Ill, the wemhtion allowance
shall cover the following:

a) direct education costs, namely registration andnixation fees,
and general fees for schooling and education chaagd invoiced
by the educational establishment;

b) miscellaneous education costs, namely all other emsgs
connected with education, such as expenses fodlzoat lodging,
books, private tuition and daily travel;

c) travel expenses between the educational establighared the
place of employment.

I1l. Amount of the education allowance
(6) The amount of the education allowance shall be madef:

a) reimbursement of the total (pre-school, primary astondary
education) or 70% (post-secondary education) actlieducation
costs up to a limit of 2.5 times the annual depandzhild
allowance applying in the country where the studies pursued.
This limit shall be raised to 3 times the depenaiitd allowance
where the direct education costs submitted for bersement
include expenses for half-board, and to 3.5 tinmes dependent
child allowance where the direct education costsmsted for
reimbursement include expenses for board and Igggin

b) a lump sum intended to cover miscellaneous educatists and
expressed as a percentage of the dependent chidaake
applying in the country where the studies are pasas shown in
the table below:

[.]"

4, As noted earlier, an amount was fixed in the Servic
Regulations (in relation to Germany) for the dememdhild allowance
and another for the dependent handicapped chitwvafice. These
amounts were specified in table 5 of Annex Il arggraphs 2(a) and
2(b) respectively.
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5. Itis necessary to describe some of the factudtdraand in
a little more detail. Firstly, the school the coaipbnt’s handicapped
daughter was attending in the United Kingdom wasr@yed for the
admission of pupils who had statements of SEN peciic learning
difficulties. In November 2005 about 70 per centtloé pupils had
these special educational needs.

6. Secondly, in her request of 21 June 2007, the caimgoht
claimed reimbursement for the part of the additiGtaool fees paid
for SEN. This claim was made under Article 69(10)tlee Service
Regulations. In the EPO response of 7 December,20@7Head of
the Personnel Administration Department indicatbdt tthe EPO
“may be able to treat certain costs that you hax@euthe provisions
of Article 69.10, in particular the fees for Spedlucation Needs”
and further information was sought. However in tesponse the
Head rejected the proposition that the handicapgeld allowance
could “be used as the basis for calculating expenseler the rules
applying to the educational allowance”. He saicbitild not be. It was
that latter issue only which was raised by the dampnt in her
notice of internal appeal filed on 20 February 2@®8 remains the
only issue to be determined by the Tribunal. Thisapparently
acknowledged by the complainant in her rejoindehé@se proceedings
when she says “the true issue is and remains desioafculation of
Article 71.6 based on Annex Il Table 5.2b". Notiagtanding this, the
complainant stated in her complaint form under eading “Relief
claimed” that the “EPO has also not given propemsiteration to
the alternative funding solutions cited in Art. 9 10, 12 and 13)"
and adverted to this issue at various points inpless. This matter is
discussed later.

7. The issue raised by the complainant is fundamentaie
of interpretation. The applicable principles haweet discussed by
the Tribunal in many judgments. The primary ruléhiat words in a
statutory text are to be given their obvious ardirary meaning and
any ambiguity in a provision should be construedavour of staff
and not of the Organisation (see Judgment 2276&ideration 4). The
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construction of any instrument of this charactetais the Tribunal
endeavouring to ascertain the objectives sougbetachieved by the
instrument having regard to the language usedhénpresent case,
the central issue is the meaning of Article 71(63,ain particular,
the meaning of the words “dependent child allowanéeticle 69
commences with a description of the circumstanaeswvhich a
“dependants’ allowance” is payable. The circumstanembrace a
permanent employee with a dependent child or ardkgre child with
a particular characteristic, namely that the clislchandicapped. By
way of first impression, it might be thought thia¢ twords “dependent
child allowance” in Article 71(6) comprehend théomlance payable
in either of these circumstances. If so, the allmeagpaid to a permanent
employee with a handicapped child could be the stakl for
calculating the education allowance under Articl€6} in relation to a
child who is handicapped.

8. However other elements of Article 69 strongly sigighis
first impression is wrong. In particular, Articl®@) and (10) makes
special provision for the reimbursement of expemnseaglation to the
education of a handicapped child. This provisiodigretionary and
is influenced by the “nature and degree of the traipd (Article 69(8)).
It is intended to compensate for the costs of jpiagi “the handicapped
child with education or training specially adaptechis or her needs
and designed to obtain the highest possible Iveinational capability
and which are not of the same kind as those takeraiccount for the
purposes of the educational allowance” (Articlel®gy.

9. It is tolerably clear that any sum provided by waly
reimbursement is intended to augment or suppletmeneducational
allowance otherwise payable. Indeed the concludimgrds of
Article 69(10) (“which are not of the same kind these taken into
account for the purposes of the educational alle@gnmake this
quite clear. Thus the provisions dealing with aahefent handicapped
child in Article 69, insofar as they deal with edtion, are intended to
supplement the provisions of Article 71. It is Higlinlikely that the
framers of these provisions had in mind a speciaipion providing

10
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for supplementary payments (by way of reimbursejndat the
education of a handicapped child and, in addittbe, calculation of
the education allowance payable in relation to rdie@apped child by
reference to the higher and special allowance payab such a child
under Article 69. As a matter of both logic andippkuch an outcome
is highly unlikely to have been intended. Thesesmsrations point
to the expression “dependent child allowance” itiche 71(6) being a
reference only to the allowance payable under Wrt&9(3) to (6).
Another textual consideration points in the sameedion. In
Article 69(11) a clear distinction is drawn betwettie “dependent
children’s allowance” and the “handicapped child&seallowance”.
The former is the allowance payable in the ordineoyrse for a
dependent child while the latter is the allowaneggble in unusual
circumstances, namely when the child is handicapped

10. The Tribunal rejects the complainant’s contentidratt
the education allowance payable under Article 7H&uld, in her
circumstances, be calculated by reference to therdient handicapped
child allowance to which she was entitled. The apph of the EPO
was correct. However one conclusion of the IAC #&thdae noted. It
said, in effect, that the school the complainahiadicapped daughter
was attending, was a “regular” school. As a matfefact, this is a
mischaracterisation of the school that has a stosi@ntation towards
the education of children with learning difficuieln addition it is
highly arguable that the operation of Article 69(1€ based on the
nature of the education or training provided to théd (specially
adapted in the way described in the article) articbased on the broad
characterisation of the school providing the edooabr training. The
IAC implied that in those circumstances (that itsvearegular school)
the complainant was not entitled to reimbursement educational
expenses under Article 69(10). This approach waedan a false
premise and, in any event, the IAC was addressingsaie not raised
in the internal appeal. Indeed as noted earlierHbad of the Personnel
Administration Department adverted, in his e-mé&if ®@ecember 2007,
to the possibility that payment by way of reimbumgat might be
made under Article 69(10). Whether and in what weiynbursement

11
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might be made under that provision to the compltsiria initially a
matter between the EPO and the complainant toweskHlowever it is
not an issue before the Tribunal because, amorigst things, the
complainant has not exhausted her internal remediedation to this
question.

11. In addition, to the extent that the complainansedian issue
of discrimination or unequal treatment in her plehsit is an issue
that would really arise having regard to the wag PO applies
Article 69(10). Superficially, Articles 69 and 7lropide different
treatment for people in relevantly different sitoas (parents of
handicapped children). However whether this difieeeof treatment is
appropriate and adapted to the difference cantheented by whether
decisions made applying rules make reasonable gpovifor the
difference in situation (see Judgment 1990, conafae 7). But, in
this case, that can only be assessed after a tilis@®y decision has
been made by the EPO under Article 69(10) havirgane to the
decision actually made. It is not entirely clearet¥ter such a decision
has been made and, in any event, if it has be&hribt expressly
challenged in these proceedings and was not cigaiteim the internal
appeal.

12. The complainant’'s complaint should be dismissed as
unfounded. Three other EPO employees have souglmtéovene.
However none of them have put forward any eviderstablishing that
they are in the same situation in fact and in |awtree complainant
(see Judgment 2237, consideration 10). Accordiredgh application
to intervene is dismissed.

DECISION

For the above reasons,
The complaint and the applications to intervenedismissed.
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In witness of this judgment, adopted on 20 Febru2ody4,
Mr Giuseppe Barbagallo, President of the Tribumdt, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 28 April 2014.

GIUSEPPEBARBAGALLO
MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC
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