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116th Session Judgment No. 3285

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr J.-M. C. augi the
European Patent Organisation (EPO) on 30 AugustO 28fhd
corrected on 16 September, the EPO'’s reply of 2&bBber 2010, the
complainant’s rejoinder of 2 February 2011, the EPDrrejoinder of
12 May, the complainant’s further submissions of JUBy and the
EPO'’s final observations thereon dated 24 Octob&d 2

Considering the second complaint filed by the caimalnt
against the EPO on 17 June 2011 and supplement&d gkugust,
the EPO’s reply of 22 September, the complainargjpinder of
12 October and the EPO'’s surrejoinder of 24 Noverabé1;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,
Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, who was born in December 194%redtthe
service of the European Patent Office, the EPO'wetariat, in
October 1971 as a search examiner. On 1 Januady [#®ecame a
member — at grade A5 — of the technical boards pgeal of
Directorate-General 3 (DG3).



Judgment No. 3285

Subparagraph (a) of Article 54(1) of the Serviceyirations for
Permanent Employees of the European Patent Offipalates that
the normal age of retirement is 65. However, suligraiph (b) states
that a permanent employee “may at his own requastoaly if the
appointing authority considers it justified in timerest of the service,
carry on working until he reaches the age of seight”, and that this
option is open to members of the boards of appeahvided that
the Administrative Council, on a proposal of theedident of the
Office, appoints the member concerned pursuarhdditst sentence
of Article 11, paragraph 3, of the [European Pdt€anvention with
effect from the day following the last day of themth during which
he reaches the age of sixty-five”.

On 11 July 2008 the Vice-President in charge of [paBlished
Communication 2/08, in which he explained that aniner of a board
of appeal who wished to continue working beyond #ge of 65
should submit his or her request to him and thatpioposal of the
President of the Office would be “prepared by ae&#n Committee
within DG3 according to the document ‘Procedurerfmruitment of
Chairmen and Members of the Boards of Appeal’, difté2.1988".

In February 2010, pursuant to the above-mentionditlé 54,
the complainant wrote to the Vice-President in ghaof DG3 to
inform him that he wished to prolong his servicedre the normal
retirement age. On 18 March he underwent the rgqumsedical
examination, after which he was declared fit toticwe working. The
Selection Committee, which interviewed him on 12yiMaroposed to
the President of the Office that his request shdddefused. By a
letter of 8 June 2010 the President notified themainant that, in his
case, as “there [was] no particular factor, suchrganisational needs
or performance, which would counterbalance the nedxuting in new
staff” and justify granting his request in the ref&t of the service, she
“[would] not propose that the Administrative Coundppoint
[him] as a member of the boards of appeal for #héurperiod as
from 1 January 2011”. That is the decision which tomplainant
challenges directly before the Tribunal in his tficomplaint, in
accordance with the relevant article of the SeriRegulations.
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On 4 April 2011 the staff were informed that themdidistrative
Council had decided to appoint two new membersh® technical
boards of appeal with effect from 1 July 2011. Quiethem was
assigned to the post which the complainant had tedcan his
retirement. That is the decision which the com@atrimpugns in his
second complaint.

B. In his first complaint, the complainant points dhiat, according
to Article 1(4) of the Service Regulations, thedes provisions apply
to members of the boards of appeal insofar as @heyot prejudicial
to their independence, as defined in Article 23thed Convention.
In his opinion, the provisions of Article 54(1)(lmf the Service
Regulations should “be revoked” or, at least, “applied” because
the fact that they lay down that board members tdree submitted
a request to continue working beyond the normatereent age are
appointed by the Administrative Council on a prgdofom the

President means that their independence vis-ahaslatter is not
guaranteed. The complainant considers that sueuw@est should be
processed according to the procedure which appies a member’s
five-year term of office ends and the questionesrisf whether or
not he or she should be reappointed, in other wihrelsequest should
be submitted to the Administrative Council for acide®n and the
President should simply be consulted.

Referring to a draft document drawn up in Novembd@@d7, the
complainant asserts that the intention of the astlod the Service
Regulations, with regard to extending the appoimtngf an appeal
board member beyond the age of 65, was to sepdmatmle of the
President of the Office, which is to submit progesitom that of the
Administrative Council, which is to exercise a dettonary decision-
making authority. From this he infers that the Riest is required to
make a proposal to that body, irrespective of wdrethr not it is
favourable to the permanent employee in questioa. ddds that,
in his case, a mistake of law was committed, bexdlus decision of
8 June 2010 was taken without authority, sinceait the President of
the Office and not the Council who decided.
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Noting that neither Article 54 of the Service Regidns nor
Communication 2/08 defines the notion of the “iatdr of the
service”, the complainant contends that the Presidstablished the
criteria for evaluating it “at her own discretioahd therefore took an
arbitrary decision in his case. Since this decisioes not explain how
his situation differs from that of a member of alwbof appeal whose
appointment was renewed, he also submits that fferst unfair
treatment.

The complainant considers that the above-mentioned
Article 54(1)(b) was incorrectly applied, particitjabecause bringing
in new staff was deemed an essential criteriondigtermining the
interest of the service. On the basis of draft doents from 2007, he
asserts that the authors of the Service Regulatiadsno intention of
employing that criterion.

According to the complainant, the fact that thesoes for
refusing his request, as stated in the letter afuBe 2010, were
general in nature reveals an improper use of disaay authority,
as an individual examination of the case is reguivéhenever a
permanent employee asks to continue working. Ratgto the terms
of that letter, he submits that the assessmentonfes“particular
factor[s]”, such as “organisational needs” and bisrformance,
involved errors of fact and of law. He contends,tisince he was a
member of an appeal board, his performance wag gygaised in a
staff report and could not therefore be taken iatwount when
deciding whether to extend his appointment. In @aidi he submits
that the aforementioned “organisational needs” waoé correctly
assessed and that the workload of the board ofshpp&vhich he was
assigned was such that it warranted the grantingsafequest, having
regard to his experience, his qualifications ansl \Wbrk capacity.
With regard to the latter point, he provides staidd data in order to
draw the Tribunal's attention to the fact that pisductivity was, in
his opinion, above average.

Lastly, the complainant submits that his right ® Heard was
breached, because he was not informed of the gsbjddch would
be broached during his interview by the Selectiamm@ittee, the
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record of that interview was not forwarded to himdanone of the
reasons mentioned in the letter of 8 June 2010disasissed with him
in an adversarial manner.

The complainant asks to have the impugned decisginaside
and to be granted a prolongation of service uritiD&cember 2013,
with all the legal consequences that this entdils. also claims
500 euros in costs.

In his second complaint, which he filed in caseThibunal were
to find that the decision appointing his successarsed him injury,
the complainant states that this decision musiebasde not only for
the reasons stated in his first complaint, but @scause, pursuant to
Article 106 of the Service Regulations, the groufaist should have
been stated and it should have been communicat@thtat once.

In his letter of 31 August 2011, the complainanyssghat a
document published a few days earlier on the ER@lssite shows
that Mr L. has been appointed to the post whichdumted.

The complainant asks for both the setting asidéhaf decision
and his appointment to his former post for the quefrom 1 January
2011 to 31 December 2013, with all the legal conseges that this
entails. He also claims costs in the amount of B&@os.

C. Inits reply to the first complaint, the EPO corderihat the latter
is irreceivable since, as the Tribunal held in Joegt 1832, the
President’s decision not to propose the complaisagpointment to
the Selection Committee did not adversely affeqt. hi

Subsidiarily, the EPO submits that the complaingrisundless.
First, it notes that, under the Tribunal's case, lthe decision whether
or not to prolong service beyond the age of 65 idistretionary
decision that can be set aside only on certainitond which, in its
view, are not met in the instant case.

The EPO then submits that the complainant’s requwess
examined in compliance with the provisions of Agi&4(1)(b) of the
Service Regulations and that the impugned decisiavell founded,
since the interest of the service was correctlgss=d. It explains that,
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in the case of members of boards of appeal, thatest may depend
on the “personal qualities” of the permanent emgdoywho has
reached the age of 65 and on the difficulty of aepig that person. It
states that, in this case, the members of the tB#le€ommittee
carefully considered the request and reached tmelgsion that,
having regard to those factors, there were no gleudar extending
the complainant’s appointment, especially becatseptoductivity
was average and his performance, though commendafle not
exceptional. The EPO draws attention to the faat the “interest of
the service” is defined in the annex to Circular B@2, which sets out
the guidelines for applying Article 54 of the SesiRegulations to
permanent employees appointed by the PresidenheofQiffice. It
states that it is “obvious” that the criteria admpfor these employees
— the needs of the service and, once these havedstablished, the
suitability of the employee to fulfil them — alsppy to members of
boards of appeal. It explains that an addition#kgon applies to
them — namely the need to bring in new staff to DG3ecause it is
important not to stymie the career and promotioospects of
permanent employees who aspire to this kind ofitsguosition”.

Moreover, the EPO submits that, since the proloagadf the
service of a member of a board of appeal beyondathee of 65
is “rather exceptional”, it is “logical” that this not done by simply
renewing his or her term of office. In its view,ettwording of
Article 54(1)(b) of the Service Regulations is tibérefore open to
criticism. It considers that Article 23 of the Camtion refers solely to
the independence of members of boards of appehileirexercise of
their duties.

Lastly, the EPO holds that the complainant’s alliegathat his
right to be heard was breached is unfounded, bectnes Selection
Committee interviewed him. It annexes to its sulsmiss the minutes
drawn up by that body.

In its reply to the second complaint, the EPO drglahat the
decision to appoint Mr L. should have been chakehpefore the
Administrative Council, in accordance with Articlel(3) of the
European Patent Convention. However, insofar asdmeplainant’s

6
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second complaint is a sequel to his first, whichfiteel after having
exhausted internal means of redress, it is of thi@ian that they
should be joined. It considers that, if the Tribufwads that the first
complaint is irreceivable, the second will be rgabie, but in the
opposite case, the second complaint must be ddciareceivable
since there would be no cause of action.

On the merits, the EPO says that it was not boondotify the
complainant of his successor's appointment, becdugsevas only
indirectly concerned by it. It explains, howevdratt the complainant
was informed about it on 11 August 2011 throughER®’s website
and that the fact that he was not notified indieitiu caused him
no injury, because his complaint was filed withhre ttime limits.
It submits that the complainant has failed to purtvard any cogent
argument to justify his request that Mr L.'s appoiant should be
cancelled and that, in these circumstances, hisngecomplaint must
be regarded as groundless. In keeping with theumebs case law,
the EPO has forwarded the second complaint to Mt he does not
wish to comment.

D. In his rejoinder to his first complaint, the compknt submits
that the latter is receivable, since the letter8oflune 2010 does
constitute a final decision adversely affecting him

On the merits, he presses his pleas. Having be@mgeainted
with the contents of the Selection Committee’s nesuhe challenges
the grounds for its decision in his case. Citindghient 2845, he is
surprised that it was not considered to be in tiherést of the service
to prolong the service of a permanent employee wipesformance
was, in his words, “laudable”. Moreover, he notkattthe reasons
given by the President are slightly different togl of the Committee
and that the argument that there was no “partidaletor [...] which
would counterbalance the need to bring in newsigffiot one of the
criteria listed in the annex to Circular No. 302.

In addition, the complainant regards the publigatiduring the
summer of 2010, of the vacancy notice for his assproof that the
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workload of the board of appeal to which he wasgassl warranted
the prolongation of his service.

In the rejoinder pertaining to his second complai@ submits
that, if the Tribunal finds that his first complaiis irreceivable, his
second will be receivable. On the merits, he erlsauian his pleas.

E. In its surrejoinder to the first complaint, the EP@intains its
position. It emphasises that the vacancy noticetfercomplainant’s
post made no reference to the workload of the badrdppeal to
which he was assigned. It says that the compldamamrformance
could be taken into account when his request tdirmo® working

was examined and that the assessment of that penfice is not
tainted with any error of fact. It endeavours towhhat the statistics
supplied by the complainant do not correctly rdfbe true situation
and that in 2010, for example, he had the lowesdywtivity of all the

rapporteurs of that board. It holds that Judgme3#52is irrelevant,
since the facts giving rise to that case were wiffeto those in the
instant case.

In its surrejoinder to the second complaint, th®©ERpresses the
hope that the Tribunal will find that the complaitia first complaint
is receivable and that his second is not.

F. In his further submissions regarding his first ctamm, the
complainant maintains that, at this stage of prdicegs, it was
unnecessary to raise the issue of his productstéystics, because the
Selection Committee did not consider it appropritedo so and
members of boards of appeal are not subject tcaff itport. He
alleges that the statistics for 2010 could not beduto justify the
decision not to prolong his service, since somthe relate to facts
occurring after its adoption.

G. Inits final observations, the EPO produces statishowing that,
in 2005, 2006 and 2010, the complainant had thedbwroductivity
of all the rapporteurs of the board of appeal tictvine was assigned.
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CONSIDERATIONS

1. Article 54 of the Service Regulations for Permanent
Employees of the European Patent Office, which dedsretirement
age for permanent employees at 65, was amendedlanubry 2008
to allow those who so request to carry on workinglthe age of 68,
“if the appointing authority considers it justifiea the interest of the
service”.

The second sentence of paragraph (1)(b) of thislannakes it
clear that this option is open to members of boafdgpeal, to whom
the Service Regulations apply only insofar as teynot prejudicial
to their independence, “provided that the Admimiste Council,
on a proposal of the President of the Office, apigothe member
concerned pursuant to the first sentence of Artide paragraph 3,
of the [European Patent] Convention with effectnirahe day
following the last day of the month during whichreaches the age of
sixty-five”.

Thus, in order for members of boards of appeal datioue
working, they must be reappointed under the samditions as those
governing their initial appointment, since thestléerm of office must
be deemed to end automatically at their normal datetirement.

2. The special procedure for examining requests framirers
of boards of appeal to continue working after tige af 65 is set
out in Communication 2/08 of 11 July 2008, whichswsigned by
the Vice-President in charge of DG3. This text (dtpes that the
proposal to the Administrative Council to reappdingé persons in
question is prepared by a selection committee,cecom@ance with
the applicable points of the document entitled Yedure for
recruitment of Chairmen and Members of the Boafdsppeal” dated
9 December 1988.

3. As he was born on 4 December 1945, the complaimadrg,
held grade A5 and had been a member of boards mdahsince
1 January 2001, would normally have retired on duday 2011.
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However, on 5 February 2010 he asked to be allotwedarry on
working until the age of 68 on the basis of the va@mentioned
provisions. This would have postponed his retiremaettil 1 January
2014.

4. After he had been interviewed by the Selection Cdtam
the complainant’s request was refused by the R¥esidf the Office,
as proposed by that Committee. By a letter of 8eJAA10 she
informed him that she “[would] not propose that théministrative
Council appoint [him] as a member of the boardsappeal for a
further period as from 1 January 2011".

That is the decision which the complainant impube$ore the
Tribunal in his first complaint.

5. At its 127th session, held on 29 and 30 March 2Qhé,
Administrative Council appointed, with effect framJuly of that year,
a new member of the boards of appeal to fill thet p@cated as a
result of the complainant’s retirement. This dewisivas announced
on 4 April 2011.

That is the decision forming the subject of the plaimant’s
second complaint.

6. In this second complaint, the complainant has rstgaethat
oral proceedings be held. However, in view of thmiralant and
sufficiently clear submissions and evidence produoyg the parties,
the Tribunal considers that it is fully informedoaib the case and does
not therefore deem it necessary to grant this itque

7. The EPO’s request for the joinder of the two coriméa
does not meet with any objection on the part of ¢benplainant.
These complaints, which contain some common clants chiefly
rest on the same arguments, are largely interdgméndhe Tribunal
therefore considers that they should be joinedrdeiothat they may
form the subject of a single judgment.

10
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8. The EPO objects to the receivability of the firsplaint on
the grounds that it is not directed against aradeersely affecting the
complainant.

Its reasoning in this connection is based on Judgif&32, which
concerned a complaint filed by a permanent empléyehallenge the
appointment of another person to the post of member board of
appeal for which he had applied, and in which thbuhal considered
that the proposal for appointment submitted by Finesident of the
Office constituted merely one step in preparation the decision
taken at the end of the procedure by the Admirtisgaouncil.

However, the Organisation is mistaken as to thepesaof that
precedent; it does not apply to a complaint di@gainst a refusal
to propose an appointment where, as in the instase, the refusal
of the request of the permanent employee in quesib@s not involve
consideration of the merits of any competing caatdid In these
circumstances, the position adopted by the Presafehe Office has
the effect of ending the procedure, since the Adstiative Council,
which by definition has no proposal before it, @ ©alled upon to
take a decision on the request of the person coeder

For this reason, such a refusal does constitutecesidn having
an adverse effect and it may therefore be chaltkngefore the
Tribunal. The fact that the post vacated as a tredful permanent
employee’s retirement is normally supposed to bedfiby a decision
of the Administrative Council, as it was in the tao# case, is
immaterial in this respect, since that decisiosulsject to a procedure
which is legally separate from that concerning ribfeisal to prolong
service.

9. In support of his first complaint, which will be @xined
in the following paragraphs, the complainant codgerthat the
provisions of Article 54(1)(b) of the Service Regfitns are unlawful
insofar as they make the prolongation of servica ofiember of the
boards of appeal subject to the submission by tlesident of the
Office of a proposal for the reappointment of tlegspn in question.
He considers that this prolongation of service &thdne decided by

11
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the Administrative Council after the President @k tOffice has
merely been consulted, as is the case when merabéne boards of
appeal are reappointed under Article 11(3) of theogean Patent
Convention, and that the above-mentioned provisiordermine the
independence conferred on these members by Arfi8leof the

Convention by authorising the President to subnpitagposal and thus
enabling him or her to preclude their reappointment

Contrary to the complainant’s apparent assumpégsrolongation
of service under Article 54 cannot be equated véth ordinary
extension of a staff member’s term of office. Sirbe career of
a member of staff normally ends automatically wtibat person
reaches retirement age, any such prolongationyisgdiinition, an
exceptional measure. The Tribunal therefore sedsingpunusual in
making the granting of such a prolongation suljethe discretionary
assessment by the President of the Office of whethes in the
interest of the service, and the fact that he eristyiven the authority
to propose such a measure cannot be degmedg to undermine the
independence of the members of boards of appeal.

There is therefore no reason whatsoever for théumal to
consider that the provisions in question should réeoked” or “not
applied”, as the complainant requests.

10. As Article 54 refers to the criterion of the intsreof the
service, it gives the authority deciding on regsiést a prolongation
of service broad discretion which is subject toydithited review by
the Tribunal. Pursuant to its case law, the Trilbuvik interfere with
such a decision only if it was taken without auityoiif a rule of form
or procedure was breached, if it was based on kei®f fact or law,
if an essential fact was overlooked, if a clearligtaken conclusion
was drawn from the facts or if there was an abdsauthority (see
Judgment 3214, under 12, concerning the applicatibthe same

12
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article to the request for a prolongation of sexvaf a member of
boards of appeal, Judgment 2969, under 10, comgeitsi application
to a staff member in a different category, and duelgs 2377,
under 4, 2669, under 8, or 2845, under 5, concertiia application
of similar rules providing for the possibility oémaining in office
after normal retirement age).

11. The complainant submits that the impugned decisiais
taken without authority.

Relying on the aforementioned provisions of Arti&lé of the
Service Regulations, which make it clear that dews on requests
to carry on working lie with the “appointing autitgt, he contends
that, for members of boards of appeal, the authariguestion is the
Administrative Council by virtue of Article 11(3)f dhe European
Patent Convention. He infers from this that, byyieg him such an
extension, the President of the Office unlawfulhceached on the
Council's competence.

As stated earlier, the second sentence of Artidld)gb) makes
the continued service of a member of a board ofeabpeyond
normal retirement age subject to reappointmenthiyAdministrative
Council “on a proposal of the President of the €&fi A long line
of precedent has it that a provision of this kimdich grants the
executive head of an organisation the power to ggeghat another
organ adopt a decision, authorises that persoaftain from making
such a proposal if he or she sees no reason {seédt Judgment 585,
under 5). Moreover, the Tribunal has already hadasion to
apply this case law with regard to the text at esiere in the
aforementioned Judgment 3214, under 13, and theplagmant’s
submissions in this respect do not convince it ithsttould modify its
analysis.

The President of the Office was therefore competienake the
impugned decision not to propose the complainamésewed
appointment as a member of a board of appeal té\dmainistrative
Council and thus to preclude his further employment

13
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12. The complainant also complains that his right tohleard
was breached because, in his opinion, the impuglesision was
based on criteria, reasons and factors of whichhd& not been
informed beforehand and which were not discusset him in an
adversarial manner. However, the complainant wag idterviewed
by the Selection Committee, and the fact that thecisibn
taken thereafter might have been partly based asiderations other
than those expressly mentioned during that intervier in other
exchanges, cannot be regardeet seas a breach of his rights of
defence. This argument will therefore be dismissed.

13. The complainant takes the EPO to task for not sendi
him the Selection Committee’s opinion or, at leastiecord of his
interview with that body.

The Tribunal’'s case law has it that, as a genarkd, ra staff
member must have access to all the evidence ornviiéccompetent
authority bases its decisions concerning him or, Bepecially the
opinion issued by such an advisory organ. A docuroéthat nature
may be withheld on grounds of confidentiality framthird person
but not from the person concerned (see, for exardpdgments 2229,
under 3(b), or 2700, under 6).

The Tribunal observes that the complainant doessagt that
he asked for the document in question. While thgafisation
could not lawfully have refused to grant such auest, it was under
no obligation to forward the document of its owncad (see
Judgment 2944, under 42, or the aforementioned niedg 3214,
under 24). The position would have been differeny af — as is not
the case here — the reasons given by the compat¢mority for its
decision had been confined to a mere referendeetadvisory body’s
opinion.

Moreover, it must be noted that the EPO annexeitstoeply a
copy of the minutes of the Selection Committeel#deations, which
contained a summary of the complainant’s intenaswvell as the full
text of its opinion.

14
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14. Having acquainted himself with the contents of thter
document, in his rejoinder the complainant chakenthe merits of
the considerations forming the basis of the SelacCommittee’s
rejection of his request to continue working. Bug fpleas regarding
alleged errors of law or of fact in respect of thesnsiderations are
irrelevant and the fact, on which the complaindsb aelies, that the
reasoning underpinning the Committee’s opinioned#fslightly from
that of the decision of the President of the Offib@es not in any way
constitute a flaw.

15. The complainant criticises the actual content efdbntested
decision by submitting, with regard to its form,athinsufficient
reasons were given for it and, with regard to i&gitg, that it is based
on criteria and factors that could not lawfullytj@sit.

16. The grounds given for the decision show that hidsed, on
the one hand, on the consideration that, in the'&B@inion, in the
interest of the service, it was necessary “to bitngome new staff’ to
fill the positions of the chairpersons and memiwdrigsoards of appeal
and, on the other, that no particular factor relat “organisational
needs” or the complainant’s “performance” would, thre instant
case, have warranted an exception being made gmetieral policy of
bringing in new staff.

17. Having read the decision in question, the Tribumgil not
endorse the complainant’s statement that it costdimo precise,
detailed reasons”. On the contrary, the decisidg gat in detail the
legal and factual considerations underpinning it.

While it is true that this reasoning could applhualdy to other
refusals to prolong the service of members of boafdappeal, there
is nothing unlawful in this, since it is clear fraime evidence on file
that, contrary to the complainant’s assertionsis tegard, his request
was examined individually.

15
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In addition, the President of the Office was noutd, when
justifying her decision, either to mention the psecdefinition of the
interest of the service to which she intended ferreor to reply to
each and every argument put forward by the comgtaiduring his
interview before the Selection Committee. Nor whe sbliged to
list all the factors which might have made it pbksito grant the
complainant’s request to continue working, or tglain why the
complainant’s case differed from those of other imers of boards of
appeal who did obtain a prolongation of servicee Tomplainant's
various submissions on these points will thereb@raismissed.

18. Contrary to the view taken by the complainant, ¢hteria
forming the basis of the decision on his requestset forth in the
reasons given for that decision, cannot in substdre regarded as
arbitrary and do not involve any mistake of law.

In particular, the complainant has no grounds &yirgy that the
advisability of recruiting some new members to loards of appeal
was not something that the President of the Oftioald lawfully
consider. Such a management goal is indeed retateéde interest
of the service, and the fact on which the complatinalies, namely
that this criterion was not mentioned in the docotagon laying
the foundations for the amendment of Article 54 thé Service
Regulations, which permits a prolongation of sexyoes not in itself
prevent the competent authority from referringtto i

Nor is there any merit in the complainant's contantthat the
President of the Office committed a mistake of layvassessing his
performance in order to decide on his request. cdigin it is plain
from Article 47(2) of the Service Regulations thamlike other
permanent employees of the EPO, members of thedbadrappeal
are not subject to periodic staff reports, thisvigion cannot have the
effect of excluding the quantity and quality of wadone from the
criteria used by the competent authority to deaiiea member’'s
request to carry on working, since it is necessargscertain that the
extension of their appointment is in the interdghe service.

16
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19. Lastly, the complainant also challenges the ass#smade
by the President of the Office of the merits of t@quest. He submits
that a prolongation of his service would have bigethe EPO’s best
interests, because it would have enabled the kmfaagpeal to which
he belonged to continue to benefit from the sesvmfean experienced
member. He also extols his own performance by esiping that it
was not criticised at any point during his cargéowever, within
the limited review to which a decision on such mattis subject,
as defined in consideration 10 above, the Tribwalild interfere
with the disputed assessment only if it were taintéth an obvious
mistake, and it must be found that, despite the piaimant’s
arguments on this point, the evidence in the fikcldses no such
mistake.

20. In support of his second complaint, which the caimant
filed as a precaution in case the Tribunal concumgh the EPO’s
objection to the receivability of his first compigi he complains
that he was not notified of the Administrative Collis decision to
appoint his successor to the post which he hadtedcan his
retirement. In his opinion, this omission renderdtht decision
unlawful.

It is, however, plain from his submissions that toenplainant
intended to enter this plea only if the Tribunal diot deem the refusal
of his request to continue working to be a decisidwersely affecting
him, with the result that only the appointment dexi could have
been challenged before the Tribunal. In view of timelings under
consideration 8 above, this plea must thereforedmsidered to have
been withdrawn.

Nevertheless, the Tribunal draws attention to #w that, while
the circumstances in which an administrative deniss notified may
determine the beginning of the period of time withihich it may be
challenged, they have no bearing whatsoever ofattieliness of that
decision.
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Otherwise, the complainant confines himself in Isiscond
complaint to repeating exactly the same argumestsnahis first
complaint, but this time directing them, in caseytimight be of some
avail, against the appointment of his successoes&hsubmissions
will be dismissed in their entirety for the samasens as those set
forth above.

21. It follows from the foregoing that both complaintsist be
dismissed in their entirety, without it being nesaay for the Tribunal
to rule on the receivability of the second comglain

DECISION

For the above reasons,
The complaints are dismissed.

In witness of this judgment, adopted on 14 Novemi2éx3,
Mr Claude Rouiller, Vice-President of the Tribun®r Seydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign belevdaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Claude Rouiller
Seydou Ba

Patrick Frydman
Catherine Comtet
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