Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

116th Session Judgment No. 3282

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr H. G. |. agsti the
European Organisation for Astronomical Researchhas Southern
Hemisphere (ESO) on 21 September 2011 and correoted
14 October 2011, ESO'’s reply of 17 January 2012 cttmplainant’s
rejoinder of 27 February and ESQO'’s surrejoindet®May 2012;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and deciaedo hold
an oral proceeding, for which neither party hadiagp

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, a German national born in 195hem ESO
on 1 September 2005 under a three-year fixed-tesniract as a
Quality Engineer, grade 9, in the Technology Dmsi ESO’s
Headquarters in Garching, Germany. One of his kmgctfons was
to provide “expert advice on Quality Assurance a@uiality

Management to ESO project managers and to extepadiner
institutes to ensure the quality of their projectShe contract offer
was sent on 1 August 2005, together with ESO’sf Rafles and
Regulations and a copy of the Summary of the RahesRegulations



Judgment No. 3282

of the CERN Pension Fund. The complainant acknoydddeceipt of
these documents in August 2005.

In his performance reviews for 2005, 2006 and 20thg
complainant’s overall performance was rated “goold’.February
2008, the complainant was offered a contract exdan®r a further
period of three years ending on 31 August 2011ckwhie accepted. In
2008 his overall performance was again rated “good”

The complainant was reassigned to the ProgrammieO#f
the Director of Programmes with effect from 1 Jagu2009. In his
performance review for 2009, he obtained the ratsafisfactory”
for his overall performance, but in 2010 he agditamed the rating
“good”.

With effect from 1 February 2011 the complainansweassigned
to the Telescope Division. By a letter of 24 Felyu2011 he was
offered a contract extension for a period of fownths ending on
31 December 2011, which he accepted that same Tagy. offer
referred to a discussion between the complainamt his new
supervisor regarding his objectives for 2011, stptithat these
objectives were “subject for an extension” and wldo¢ reviewed in
May 2011. All other contractual conditions remaired same. In the
“Human Resources Action Form” pertaining to thidession, the
new supervisor Mr M. stated that he had explaieithé complainant
that he was unable to make a recommendation tor dffiem a
three-year contract extension, because he hadbeely his supervisor
since 1 January 2011 and did not have sufficiemiesce of the
complainant’s performance, but that he had arrartgetheet with
the complainant on a weekly basis in order to nmwnifosely his
performance against the objectives set. Two sleontt tasks
were identified as being of particular importanocethe complainant’s
performance assessment: Drafting the European ragtye Large
Telescope’s (E-ELT) “Reliability, Availability, Maitainability, Safety
(RAMS) Strategy”; and drafting the E-ELT's Safetyeegy.

The complainant met with his supervisor on 11 aBdMarch
2011 to discuss his revised objectives. The deaslifar drafting and
finalising the two short-term tasks were set atAl0il and 1 June,
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respectively. Another meeting took place between ¢bhmplainant

and his supervisor on 29 April 2011 to discuss ¢henplainant’s

progress in drafting the two documents. His sugervextended the
deadlines for drafting and finalising the set ofdiments to the end of
May and the end of June, respectively, and heteentomplainant an
e-mail describing in detail the requirements fazhedocument.

On 28 June 2011 the complainant met with his sugpern the
presence of the Director of Programmes. In a FogeNlated 28 June
addressed to Human Resources, the supervisor ti@ede had made
clear at the beginning of the interview that, as tino key objectives
which had to be delivered by June 2011 had not beenh he had
informed the complainant that an offer of contragtension would
not be recommended.

By a letter dated 27 June 2011 the complainant iniasmed
that, further to the letter of 24 February 2011 d@hd subsequent
meetings with his supervisor, his contract would e extended or
renewed and that it would therefore expire on 3tdbaber 2011. The
decision had been made on the basis of the owassdissment of the
complainant’s performance, which was found to beldty the level
of acceptable performance”. It was pointed out thiatcontract had
been extended for a period of four months in otdegive him the
opportunity to demonstrate significant improvements31 May 2011
and show his ability to work at the required levelowever, no
significant and consistent change had occurredcatidal objectives
had not been achieved.

On 19 August 2011 the complainant lodged an inteappeal
against the decision not to extend or renew hisraohand asking that
it be extended until 31 December 2014. By a laife#3 August 2011
the Head of Human Resources informed the complaihan his case
would be referred to the Joint Advisory Appeals BodJAAB).
However, on 30 August he wrote to inform the conmaat that
he had made a mistake in his letter of 23 August, vihich he
apologised. He explained that, pursuant to Artilel.02 of ESO’s
Staff Rules, there was no possibility to appealregja decision not to
renew or extend a contract. Therefore, acting dralbef the Director
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General, he informed the complainant that his dkmappeal was
rejected. The present complaint impugns the detisi®7 June 2011,
as supplemented by the decision of 30 August 2011.

B. The complainant submits that his complaint is nedgie, as it
challenges a final decision and the internal meansedress have
been exhausted. He contends that Article VI.1.02hef Staff Rules
infringes his right to the guarantee of accesaustige, by depriving
him of the availability of an effective legal renyedHe argues that the
Tribunal’s holding in Judgment 2312, under 5, thwérnal appeal
procedures are desirable but not necessary, isflabe considers
that the right to the guarantee of access to istiost be observed not
only in judicial but also in administrative procé&sgs.

In his view, there was no valid reason not to edxtkis contract,
as his performance was not unsatisfactory ovedasefour months
of his contract. The complainant argues that he toadleal with
an objective which was impossible to attain andt tha did not
receive any support from his supervisor, which ssg¢g that ESO
purposefully set an unreachable goal in order éater a reason not to
renew his contract. He points out that in 2009, nvhis performance
was rated “satisfactory”, he had five different exyisors. Moreover,
he was not warned that his work was considerechaatisfactory, as
his 2010 performance review showed a rating of tfjod-urther,
ESO failed to consider that product assurance iemgdly divided
into two areas, namely quality assurance and RAWSile he was
appointed as Quality Engineer responsible for tyadissurance,
the Administration expected him to deal also witANRS, which
“necessarily was doomed to failure”. He points tait, following his
separation from service, ESO issued a vacancyenfitican engineer
dealing exclusively with RAMS, something which hadhseveral
times pointed out to be necessary and which temdsnfirm that the
requirements of his post were not reasonable fer merson. In his
view, ESO misused its power.

Lastly, the complainant argues that ESO failedsrduty of care
by not informing him earlier about the consequenckseparating
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from service before reaching retirement age witpeet to his health
insurance and pension entitlements.

The complainant asks the Tribunal to quash the gned
decision and to order that his contract be extenoitl 31 December
2014. Subsidiarily, he asks that the matter be ttechio ESO for a
new decision on his appeal in light of the Tribtmaldgment.

C. In its reply ESO submits that the complaint is wmided, as
the decision not to extend or renew the complaisaguntract was
justified in light of his performance and was takerconformity with
the Staff Rules and Regulations. Recalling thatDivector General's
decision to renew or to extend a staff member’strash is
discretionary, it contends that the exercise of tlscretion is limited
by ESO’s interests, which call for the recruitmerit personnel of
the highest competence. In its view, the compldiagmerformance
reviews reveal his supervisors’ continuing conosith regard to his
capacity to collaborate effectively with projectmagers and to bring
accepted tasks to completion. For example, his 2ZBé8ormance
Review already pointed to difficulties with key nagement personalities
and mentioned “weaknesses [...] in the areas of rHgrdhrough
to completion initiatives and ideas”. Contrary twe tcomplainant’s
allegations, his job description and his 2007 Rerémce Review
show that conducting quality assurance and managemeeiews was
part of his duties. ESO emphasises that RAMS issiere already
mentioned in the list of the complainant’s key ahjees for the years
2008 and 2009. It submits that the complainantis®ding the facts
by trying to suggest that, having been employed ggality engineer,
he was not supposed to deal with RAMS.

ESO asserts that at the end of the complainantsnsketerm of
contract, there were doubts as to whether his padonce warranted a
further three-year contract extension. He was gigefour-month
extension in order to enable him to do better, hisd supervisor
set precise objectives to allow him to know by whigardstick
his performance was to be assessed. When it beckae that the
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complainant’s accepted objectives would not andldcomot be

reached, the Director General decided, in the &serof his

discretion, not to renew his contract. ESO undesdirthat the
complainant was aware and understood the reasortbdadecision.
When he was offered the four-month extension inrlaly 2011, and
again in March 2011, it was made clear to him thatdelivery of the
tasks agreed with his supervisor would be crucaal tis future

employment at ESO. However, the complainant prousdble to

meet precise objectives of high importance, whiehhad agreed to
deliver in a timely manner.

Lastly, ESO denies that it failed in its duty ofredgowards the
complainant and asserts that he was duly infornealtathe ESO
social security system, including its pension ageaments, when he
entered its service.

D. In his rejoinder the complainant presses his plegsmaintains
that RAMS is not an instrument of quality assurahaé a different
and separate task requiring special training. A&® never trained or
hired as a RAMS expert, but only as a Quality Eegmthe decision
not to renew his contract based on his alleged tisfasetory
performance with regard to RAMS was, in his viewjustified. He
adds that the defendant has since decided to dreateew Engineer
positions, one for Quality Assurance and one forM®A which
proves that he had to deal with an excessive wadklo

E. In its surrejoinder ESO maintains its position ull.flt submits
that, having accepted the four-month contract deddsks connected
with it, and knowing their crucial importance foiishcontinued
employment, the complainant cannot now advance hlbatvas not
able to cope with these tasks in addition to heotuties. As regards
the new structure comprising two new positions thiclw the
complainant refers, ESO explains that this is duénhe fact that the
E-ELT project is now in a construction phase asospp to a study
phase, the result of which is an increase in tlezadMworkload.
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CONSIDERATIONS

1. The complainant impugns the decision not to renésv h
contract, notified to him by letter dated 27 Ju@d and confirmed
by letter dated 30 August 2011. He requests thbuhal to quash
the two decisions and to order that his contractekiended until
31 December 2014. Subsidiarily, he asks thatig not possible for
the Tribunal to order the extension of his contfactthat period, the
case be sent back to ESO to be reconsidered indacw® with the
findings of the Tribunal.

2.  The complainant bases his complaint on the grothmisthe
decision not to renew his contract was vitiatedhsyfollowing flaws:

(a) by not allowing for an internal means of redrgsior to
presenting a complaint before the Tribunal, the mlamant’s
right to the guarantee of access to justice wasged;

(b) he was not given a valid reason for the degisio

(c) he was not notified in a timely manner that Werk was
unsatisfactory;

(d) he was given work objectives which were impolgstonsidering
the time allowed, the budget available, and thestffered;

(e) the organisation failed in its duty of care &ods him; and

(f) the organisation failed to properly exercise discretion which
constitutes a misuse of power.

3. The Tribunal is of the opinion that the complairsuaiaim
that his right to the guarantee of access to jestias infringed, is
unfounded. The guarantee of access to justicayisaeantee of access
to a judge, which the complainant has in his apilid bring a
complaint before the Tribunal. As noted in Judgn&31t2, under 5:

“the [...] Staff Rules and Regulations do not provideiaternal appeal

mechanism for a person in the complainant’s pasitithe Tribunal has
frequently commented on the desirability and wtilitf internal appeal
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procedures which not only make the Tribunal's tassier but also
substantially reduce its workload by bringing aisfattory and less
expensive resolution to many disputes at an eastege. In any case, the
Tribunal remains the ultimate arbiter of the riglofSinternational civil
servants and it can, and will, exercise its judsdn in appropriate cases.
That said, however, there is no merit to the complat’s contention that
the absence of an internal appeal mechanism tseif & fatal flaw which
vitiates the initial administrative decision notremew her contract.”
The Tribunal encourages organisations to providieiefit internal
appeal mechanisms which can provide a broad rahgensedies,
which may not otherwise be available before thebdmal (see
Judgments 158, under 4; 790, under 7; 2531, undemn8 2616,
under 15). “The only exceptions allowed under thibdnal’'s case
law to this requirement that internal means of eedmmust have been
exhausted are cases where staff regulations prdwale decisions
taken by the executive head of an organisatiomatesubject to the
internal appeal procedure [...] (see, for examplelghents 1491,
2232, 2443, 2511 and the case law cited thereid, 2682)" (see
Judgment 2912, under 6). In this case, Article X0R1of the Staff
Rules provides that there is no internal remedydémisions regarding
non-renewal of contract and as such, the complaimandirect access
to the Tribunal.

4. The complaint is founded. The impugned decision toot
renew the complainant’s contract was based on flawasoning. The
letter, dated 27 June 2011, informing the complaitiaat his contract
(previously extended for four months, expiring 3&cBmber 2011)
would not be renewed upon its expiration, statéerialia:

“[...] This decision has been made on the basis af\arall assessment of
your performance which has been below the level acteptable
performance during the period of your contract.

Your contract was extended for a period of fourrdnths to give you the
opportunity to demonstrate by 31 May 2011 significanprovements and
to show your ability to work at the required levEhese requirements were
explained to you on 13 May 2011 by Mr [A. MP.]. pés this, no
significant and consistent change has occurred,tla@gotential to grow
and develop yourself or the role in the long-terras hnot been
demonstrated by you and critical objectives wereacbieved.
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The most critical objectives were

- the development of the E-ELT Reliability, Availéityi, Maintainability
and Safety (RAMS) strategy; and

- the development of the Safety Policy and Procadur
[..]”

The primary reason refers to the complainant’s ggerénce being
below an acceptable level. The secondary reast@singng from

the first, mention objectives that were not reachétiin a specified
time, and the complainant's failure to demonstraignificant

improvements. The Tribunal observes that the pymaason is
not consistent with the complainant's Performanevi®vs. The
complainant was rated “good”, namely that he cdestly meets job
requirements in his yearly Performance Reviews f&il5-2008. In
2009, after being reassigned from the Technologyisiain to

the Programme Office of the Director of Programnies,was rated
“satisfactory”, namely that he generally met themy requirements
of the job without serious shortcomings, but déficin some

areas. The complainant's assessment returned tod*gm 2010.

Considering that, the Tribunal is of the opiniorattiESO’s claim

that “[...] an overall assessment of [the complaiigmerformance
which has been below the level of acceptable pedioce during the
period of [his] [...] contract” is inconsistent witlhhe record of the
performance reviews, which shows not only that ¢henplainant’s

performance was rated “good” for five of the siaggof his contract
(including his most recent year), but also showsnaprovement in

2010 following his “satisfactory” rating of 2009.ufhermore, the
complainant’'s performance was never assessed amtisfactory”,

namely that his results did not meet requirementware missing in
critical areas. This inconsistency, by itself, ioegh to consider the
decision flawed. However, it is useful to note thhé secondary
reasons, ostensibly flowing from the primary one, also flawed as
they are tainted by contradictions and unreasonabte

5. The Tribunal considers that, by letter dated 24rkaty
2011, the complainant was offered a four-month resiten of
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his fixed-term contract, from 1 September to 31 éaloer 2011,
which he accepted and signed on the same day.\eréh 2011, the
complainant signed an “Amendment to his Contrasigning him

to the Telescope Division as Quality Engineer, affe 1 February
2011. The complainant, in agreement with his nepestisor, Mr M.,

was given objectives in late February. Those objestwere modified
in late March as evidenced by the e-mail of 29 M&611 and were
to be reviewed in May 2011. According to the HunResources
Action Form sent by Mr M. on 15 February and reedibby Human
Resources on 28 February 2011, the reason givethdofour-month
extension of contract was listed as follows:

“l interviewed [the complainant] on 24 February aexplained that |

would be unable to make a recommendation to offexdditional contract
by 28 February as | had insufficient evidence &f prformance. | have
only been his line manager since 1 January 20¥hirited out to [the

complainant] that | would be closely monitoring Ipierformance against
his objectives and in particular would monitor ti® short term tasks:

- to draft E-ELT RAMS Policy —

- to draft E-ELT Safety Procedure

In addition | will obtain feedback of the trainifge has recently carried

out. To allow me to monitor, | have arranged a vigekeeting.”
However, ESO, in its decision of 27 June 2011, iei|y stated that
the contract was extended to give the complainhetdpportunity
to demonstrate, by 31 May 2011, significant improeats. As in
Judgment 2916, under 4, the Tribunal holds thatdtganisation may
not in good faith end someone’s appointment forrpgoerformance
without first warning him and giving him an opparity to do better
[...]- Moreover, it cannot base an adverse decision a0 staff
member’s unsatisfactory performance if it has rahglied with the
rules established to evaluate that performance”[.The Tribunal
notes that the e-mail from Mr M., to the Head ofnkdun Resources,
dated 8 November 2011 stating inter alia: “I chearemember
informing [the complainant] that the decision oneflfer or not we
would offer another contract would be based orabitity to achieve
the objectives”, cannot be considered evidencenobféicial written
warning given to the complainant. It can be addeat ta written
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warning of unsatisfactory performance must refeatperformance
which has already occurred and which needs to bprowed.

Consistent case law states that “[a] staff memUbwyse service is not
considered satisfactory is entitled to be informed timely manner

as to the unsatisfactory aspects of his or herigeso that steps can
be taken to remedy the situation” (see Judgmend 2didder 23). The
Tribunal is of the opinion that the complainant'aim that he was not
given proper notice that his work was unsatisfactand that as a
consequence his contract was at risk of not bengwed, is founded.

6. The Tribunal also finds that the objectives giventhe
complainant were unreasonable in the circumstanE&© asserts
that on 24 February 2011 the complainant signeddtter offering
an extension of contract which stated, inter @hat “[tlhe objectives
agreed with [the complainant’s] supervisor are scbjfor an
extension and will be reviewed in May 2011”. Thébtlinal notes that
the only written document submitted to it, whichtadls the
complainant’s objectives, is the e-mail attachmearit on 29 March
2011, which lists the modified objectives. Follogia discussion with
the complainant, the complainant’'s supervisor d@nt an e-malil
dated 29 April 2011, stating inter alia: “I feelriecessary to explain
exactly what | would expect to see in the RAMS tegg and the
instructions for the project”. He went on to delserivhat he required
of the complainant. On the same day Mr M. sent anag to the
Human Resources Department regarding that letittaan preceding
discussion with the complainant. In the e-mail tintdn Resources he
mentioned having told the complainant that “if [tkemplainant]
could not provide the required support and procesiMr M.] would
have to get this carried out elsewhere, probabilyuih a contractor”.
Mr M. also stated that he “took time explaining tieguirement” but
that he was “unsure that [the complainant] realhderstood and
therefore [he] undertook to draft a note of exptemd. Specifying
that he set the deadline for the draft at the driday and for the final
version at the end of June he noted that he “stigpgcthis will
be difficult to achieve”. The Tribunal is of the injpn that this,
combined with the fact that the complainant repdigitstated that his
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work as Quality Assurance Engineer was differenimfrthe work
done by RAMS specialists, point towards the coneclughat the
complainant was given inappropriate objectivesightlof his skills
and experience upon his transfer to the Telescapisi@n. As such,
it appears that these were not objectives whichewgiven as an
opportunity to improve unsatisfactory performaniset almost could
appear as objectives given to guarantee failureth&sTribunal has
ruled before “[a]n opportunity to improve requinast only that the
staff member be made aware of the matters requinmgovement,
but, also, that he or she be given a reasonable fion that
improvement to occur” (see Judgment 3026, under 8).

7. The Tribunal is of the opinion that ESO breachaddiity
of care in its treatment of the complainant. Wheterapting to
support the argument, for example in the documetitied File Note
received by Human Resources on 29 June 2011, hbaintpugned
decision was based on unsatisfactory performanc2 $€fcted a few
comments in past performance reviews which inditateas in which
the complainant needed to improve, without congigethat the
overall assessment, regardless of those minor comsmeas still
“good”. Further, ESO does not appear to have takenconsideration
the complainant’s particular situation, such as Mistory of good
service with the organisation, when deciding onty extend his
contract for four months, nor his particular ardaerpertise when
assigning him objectives that were outside his g&pee. “Relations
between an organisation and its staff must be gexkrby good
faith. Furthermore, an organisation must treat staff with due
consideration and avoid causing them undue injuryparticular, it
must inform them in advance of any action that riraperil their
rights or rightful interests. [...] The complainanpgrsonal interests
have undoubtedly been harmed and some redredsefondterial and
moral injury she suffered is warranted” (see Judgrdd 16, under 5).

8. The Tribunal finds that by taking all the elemenfsthis
case together, it could lead one to believe theas & misuse of
power. However, there is no evidence of maliceshibuld be noted
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that international organisations must not only faitly but, in the
interest of transparency and good faith, they nalsb appear to act
fairly. In light of the above, the Tribunal setsdesthe decisions of
27 June and 30 August 2011. The complainant hadasle Tribunal
to order that his contract be extended until 31 dbgwer 2014.
Considering reinstatement could raise substantadtigal difficulties
because of the time that has elapsed since the lam@mpt's
separation from service, the complainant is “esditlto full
compensation for the material and moral injury hstaned” (see
Judgment 1386, under 26).

9. As the complainant “lost a valuable chance of hguime
contract renewed” for a further three-year extemsichich would
have brought him to his retirement age, the Tribamders ESO to
pay the complainant material damages in the ameguit/alent to two
years’ salary, including all benefits, entitlemeatsl emoluments plus
interest at a rate of 5 per cent per annum, legsaamunts he has
earned in that period (see Judgments 972 and 280y 10 and 11).
He is also entitled to moral damages in the amafirg0,000 euros
and costs in the amount of 5,000 euros.

DECISION

For the above reasons,
1. The decisions of 27 June and 30 August 2011 arassd.

2. ESO shall pay the complainant material damagesénatmount
equivalent to two years’ salary, including all beise
entittements and emoluments plus interest at aafafeper cent
per annum, less any amounts he has earned inghatlp

3. It shall pay him moral damages in the amount 00@0euros.
4. It shall also pay him costs in the amount of 5,8600ps.

5. All other claims are dismissed.
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In witness of this judgment, adopted on 1 Novemiafl3,
Mr Giuseppe Barbagallo, President of the Tribuhdg, Dolores M.
Hansen, Judge, and Mr Michael F. Moore, Judge, ls&ghow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Dolores M. Hansen

Michael F. Moore
Catherine Comtet
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