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116th Session Judgment No. 3275

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed against the Euaope
Organisation for the Safety of Air Navigation (Ecootrol) by
Mr B. B. on 25 February 2011, Ms M. M. J. on 28 kelny,
Messrs J-N. C. and S.S. U. (their second) on 2 cMar
Mrs M.J. A. M. (her third) and Ms P. T. on 3 Marahd Ms M. F. on
4 March, which were corrected between 19 April &@@ June,
Eurocontrol’s replies of 5 August, 5 September 2B@&eptember, the
rejoinders submitted by Mr B. on 13 September, MsnJ7 October,
Ms T. on 19 October, Ms F. on 20 October, Mr U.2MNovember,
Mr C. on 14 November and Mrs A. M. on 2 Decembemogontrol’s
surrejoinders of 15 December 2011, 5 January 2Q22January,
26 January, 5 February and 9 February, the fushimissions of
Mr C. of 21 April, Ms J. of 25 April and Mr U. of 72 April,
Eurocontrol's comments of 2 August, the additiocaimments of
Ms J. of 4 October and Eurocontrol’'s final obsevad thereon of
21 November 2012;

Considering the applications to intervene in thedtbomplaint of
Mrs A. M. filed by Ms C.M.d.B. D. and Ms M.J. S.-M.;

Considering the application to intervene in the ptaimt of
Ms F. filed by Ms C. L;
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Considering the applications to intervene in thenglaint of
Ms J. filed by Ms A. B., Messrs F. C., F. C. andIR-G., Ms H. E.,
MsB.L.,,MsE.S.and MsN. T. M.;

Considering the application to intervene in theoselccomplaint
of Mr U. filed by Mr S. B.;

Considering the letters of 25 April 2013 in whiclirBcontrol
stated that it had no objection to these applioatio intervene;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmedo hold
oral proceedings, for which none of the partiesdadied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this dispute are to be foundushgthent 3274,
also delivered this day. It should be recalled thatl July 2008 an
administrative reform entered into force at Eurdodrentailing, inter
alia, the introduction of a new grade structure.pasg of that reform,
Rule of Application No. 35 of the Staff Regulatiageverning officials
of the Eurocontrol Agency was adopted on job mammege during the
period from 1 July 2008 to 30 June 2010 (hereindftee transitional
period”). Article 9 of this Rule read in pertingrdrt as follows:
“With effect from 1 July 2008, the administrativitusition of each official

in the ‘General Service’ shall be reviewed on tlasig of the following

principles:

— the grade held on 30.6.08 by each official shwl renamed and
converted [in the new grade structure],

— the official shall be allocated a job title, amting to the nature of
his/her functions, [...] corresponding to his graaled professional
speciality [...],

— the official shall be assigned by the Directom&mal, after the latter
has consulted the Committee [in charge of job mament
monitoring], to a generic post [...],

- [...]”

During the transitional period the A, B and C stafitegories

were replaced with categorieg AB* and C respectively.
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The complainants work at Eurocontrol's Experimer@ahntre at
Brétigny-sur-Orge. On 1 July 2008 Mr B. was placéa
grade B10. The other complainants were given gradeg C*5 or C6.

On 28 April 2009 Eurocontrol sent its staff membardecision
informing them of the generic post and correspamdiareer bracket
assigned to them in the new grade structure, vifdttefrom 1 July
2008. Between 12 May and 7 August 2009 numerouxialf,
including the complainants — who were in categoB&sand C —
submitted an internal complaint. The Joint Comraitfer Disputes
delivered its opinion on 16 December 2009. It umamisly held that
the process of determining the generic posts anebcdrackets had
been flawed and it recommended that the decisib28 d\pril 2009
should be cancelled and that the Committee in &hasf) job
management monitoring should “in the case of thmaptainants only,
carry out the examination which was not carriedaiutthe appropriate
time”.

On 20 January 2010 the Principal Director of Resesir acting
on behalf of the Director General, wrote to theffstaembers who
had filed internal complaints to inform them tha had decided to
follow the recommendations of the Joint Committee Disputes. At
its meeting on 5 May, the Committee in charge &f jpanagement
monitoring reached the conclusion that the primsplthat had
been applied when assigning the new career braslketsin line with
Article 9 of Rule of Application No. 35. On 5 JuBR010 the persons
concerned were sent a memorandum enclosing the demision
taken that same day, confirming their career briackesification that
had come into effect on 1 July 2008. Between 23tedeiper and
6 October 2010 some of those persons, includingctimplainants,
lodged a second internal complaint. They impugninigied decision
rejecting that complaint.

B. Mr B. confines himself to contending that the diexis of

28 April 2009 ignored his 16 years of professioggberience which,
in his opinion, justified his classification in emr bracket B11. The
other complainants submit that the opinion of tleen@ittee in charge
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of job management monitoring and the decisions ajufy 2010

ignored not only their experience but also the mature of their
functions. They contend that they have sufferecethagk in their

career progression. In this connection they alke issue with the fact
that, since the entry into force of the administmtreform and the
new version of Article 45 of the Staff Regulation§fjcials who, like

some of them, have reached the top grade in thedec bracket, are
no longer eligible for promotion.

Mr B. asks for the setting aside of the impliedisien rejecting
his second internal complaint, his classification dareer bracket
B*11, his retroactive promotion to that grade as dtly 2008, moral
damages and costs. In addition to the setting asidke impugned
decisions, the other complainants seek the commgaiementation of
the procedure set out in Rule of Application No.&8%l request that
the consequences thereof be drawn in terms ofadiigr a career
bracket and/or assignment to a generic post. Mastem also ask for
recognition of their eligibility for inclusion inrpmotion rounds since
1 July 2008, 2009 or 2010. Mr C. asks that the egusnces thereof
should be drawn in respect of the amount of thioviance for [his]
early termination of service” on 31 December 204@ af his pension
rights. Lastly, they claim damages to redress tlbeahand material
injury suffered, and costs.

C. Inits replies Eurocontrol states that, pursuartheocase law, the
claims that the Tribunal should order it to promtite complainants,
or to allocate a specific career bracket to thers, imeceivable. In
most cases it produces the opinion delivered byldiet Committee
for Disputes on the internal complaints submittedttin September
and October 2010 and the memorandums of 14 Junk 29vhich

the Principal Director of Resources, acting on Hebfathe Director

General, informed the complainants that their sécoomplaint had
been rejected.

On the merits and subsidiarily, Eurocontrol conterlat the
complainants’ classification in the new grade dtriees complied with
the applicable texts, in particular Rule of Apptioa No. 35. In its
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opinion, the reference in Article 9 of that Ruleth@ allocation of a
job title to each official did not mean that eadfical’s individual
situation had to be reviewed in order to determivieether their
functions in categories *A B* or C* were completely in line with
those which they had been performing in categagkieB or C. It was
the task of the Committee in charge of job manageémnitoring
to verify that the description of generic postsresponded with
their career brackets. Eurocontrol maintains thatfact all the
complainants, apart from Mr B., are challenging tersion of
Article 45 of the Staff Regulations that enteretbiforce on 1 July
2008. Although previously it was theoretically pib$s for officials in
categories B and C to advance through promotiom fitee lowest to
the highest grade in their categories without amgnge in functions,
now once an official has reached the highest gliadhis or her
bracket, he or she will be unable to progress sriesor she applies
for a job in a higher bracket, or his or her curijeb has changed to
such an extent that it must be re-evaluated. Emtogloemphasises
that this is a matter of human resources managepmdicy for which
it alone is responsible. Insofar as Article 16aRefle of Application
No. 2 permits officials to change career brackiétspnsiders that the
administrative reform has not called into questios principle of the
right to career advancement. Lastly, it explainat tthe fact that
Mr B. had acquired more than 15 years of experieghdenot mean
that he should automatically have been promoteplade B 11.

Eurocontrol asks for the joinder of the complaimtsv before the
Tribunal with several other complaints pursuing shene claim.

D. In their rejoinders the complainants enlarge orr thieas. Most
of them object to Eurocontrol’s request for joinded say that, since
the entry into force of the administrative reforthe possibility of
obtaining promotion through a competitive recruitinprocess exists
in theory but not in practice.

E. In its surrejoinders Eurocontrol explains that @shheld few
competitions since 2008 owing to the budgetary taimgs which it is
facing. The line manager of Messrs C. and U. subrhitequests to
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have each of them reclassified in a higher caresekiet but, like all
the requests for a reassessment of posts, theynohden processed
on account of the restructuring.

F. In their further submissions, Mr C., Ms J. and Mrmuhintain that
the restructuring in question had already occubgdhe time these
requests were submitted.

G. In its comments Eurocontrol maintains its versidrthe facts. It
explains that, as from 2013, the prospects of ahment through
promotion or a competitive recruitment process wdl longer be
stymied, because the current voluntary separatiogramme, which
is proving rather expensive, as the officials cedeby it receive an
allowance, will have ended.

Eurocontrol also states that on 26 April and 2 Mayl2
Messrs U. and C. respectively submitted internahmaints in which
they “repeat the same arguments accompanied hyaihrtidentical
claims to those of [their] current complaint”. tates that, in doing so,
they seek to be able to file further complaintswinich they could
“argue endlessly about this case in the hope [.al, thor the sake of
peace and quiet, Eurocontrol will finally acceddtteir] requests”. It
asks the Tribunal “to rule that the judgment in thstant case will
close it".

H. In her additional comments Ms J. points out that toluntary
separation programme was presented as a meandraj 48 per cent
of the salaries of the officials taking early retirent.

I. In its final observations Eurocontrol relies on fmvisions of
Annex XVI to the Staff Regulations to contend thatas not wrong
to say that the programme had a financial costcesithe staff
members covered by it receive a sizeable allowance.
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CONSIDERATIONS

1. These complaints concern the classification of ot
Eurocontrol, which was introduced in pursuanceef mules ensuing
from the administrative reform which entered intock on 1 July
2008 (see Judgment 3189). On 1 July 2010 the dpae®rmed by
non-operational staff, who during the transitiopatiod from 1 July
2008 to 30 June 2010 had been classed in the cated and C,
which had replaced the former categories B and €gevelassified
definitively in the new function group for assis(AST).

2. Article 5(1), (2) and (7) of the Staff Regulatioggverning
officials of the Eurocontrol Agency, as amended tfur purposes of
this reform, read as follows:

“l. The posts covered by the Staff Regulationsllisha classified,
according to the nature and importance of the dutbewhich they
relate, in a function group for managers or adrtiaiers (hereinafter
‘AD") and a function group for assistants or otlspecific functions
referred to in Annex | to these Staff Regulatioresréimafter ‘AST’).

2. Function group AD shall comprise twelve gradesresponding to
administrative, advisory, executive and managerdaties, as well as
to linguistic duties. Function group AST shall camsp eleven grades,
corresponding to duties involving the applicati@upervision and
execution of technical, operational or clericak&as

7. A summary table showing the types of postsvemin Annex .

By reference to this table, the Director Genehallisdefine the duties
and powers attaching to each type of post anceitsl lexpressed in
grade(s) after consulting the Staff Committee. Hallglo this taking
account inter alia of the need to harmonise andirensonsistency
between the services.

For that purpose, the Director General shall take account the
principles of job management (payment in line wehkponsibility) i.e.

a) every post shall have a job description;

b) every post, defined on a specific or generidhahall be graded
in line with the level of responsibilities by magimeference to
grades as set out in Annex I;

c) responsibilities/grade of a post may be revieagdecessary;
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d)

e)

f)

if a change reduces one or more of the gradashang to a post,
this shall apply only to new vacancy notices;

if a change entails an increase of one or momdes, the post-
holder can be promoted within the scope of the isions of the
Staff Regulations;

The implementation provisions shall be laid dom a Rule of
Application.

The Rule of Application mentioned above shall laywdan particular:

the types of generic posts including the spetiéi of posts,
the criteria for evaluation of a job,
the maintenance of such evaluation,

the process for revision of a job description/mkaluation and
possible promotion, further to such revision,

a mechanism to examine individual cases, invglvimnagement
and Staff Committee representation.

[...]”
However, Article 1(1) of Section 1 of Part 2 of AaxXlll to the Staff
Regulations stipulated that:

“For the period from 1 July 2008 to 30 June 201&agraphs 1 and 2 of
Article 5 of the Staff Regulations shall be replabgdhe following:

‘1. The posts covered by the Staff Regulations Ishal classified,
according to the nature and importance of the duiiewhich they
relate, in 3 categories*AB* and C, in descending order of rank.

2. Category A shall comprise twelve grades, categotyddall comprise
nine grades and category €hall comprise seven grades.”

3.

In accordance with these provisions, on 27 June3 266

Director General published a rule of applicationn@grning job
management during the transitional period from 1y 2008 to
30 June 2010 (hereinafter “Rule of Application 188”). Article 3 of
this Rule established the principle that posts @to€ontrol should
be grouped according to three separate professigpetialities —
including a “General Service” — in order to reflspicific recruitment
and career conditions and that the “General Séryudetitles shown
in Annex XIlIl.1 to the Staff Regulations were to begyanised into
generic posts according to the nature and leveheffunctions. A
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table appended to Rule of Application No. 35 detreth for the

“General Service” the correspondence between théijes set out in
the aforementioned annex and the generic posts, He

correspondence between job titles (or generic pastd the grades
shown in that annex.

Article 9 of Rule of Application No. 35 stated:

“With effect from 1 July 2008, the administrativieusition of each official
in the ‘General Service’ shall be reviewed on tlasig of the following
principles:

— the grade held on 30.6.08 by each official sl&l renamed and
converted, as provided for by of Annex XIll, Part Rrticle 2,
paragraph 1,

— the official shall be allocated a job title, aatiog to the nature of
his/her functions, from the job titles set out imnex XIII.1,
corresponding to his grade and professional spgciéGeneral,
CFMU [Central Flow Management Unit], Military Servjce

— the official shall be assigned by the Directom&al, after the latter
has consulted the Committee [in charge of job mamage
monitoring], to a generic post as provided for intidle 3 of the
present Rule of Application,

— as atransitional measure, officials assigne@®dune 2008 to a post
corresponding to the career-bracket A7/A6/A5 shalkssigned to the
career-bracket A11/10/9/8, while keeping their current grade.”

An office notice accompanying Rule of Applicationo.N35
explained that specific measures had been takemgore that grade
progression possibilities within the statutory eardrackets which
existed prior to the administrative reform were miained.

4. The complaints must be joined in view of their damity.
The longest-serving complainant entered the senfidé&urocontrol in
1982, the most recently recruited among them in4208 have
worked throughout their career at the Experimer@antre at
Brétigny-sur-Orge in the Paris region.

Before 1 July 2008 two of them had reached gradesiil C1,
the highest in their respective categories of B @dhey now hold
grades AST10 and AST6 fBRO and G6 during the transitional
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period). The others had reached grades C2 and @&hwhave
become AST5 and AST4 {6 and G4 during the transitional
period).

The generic posts assigned to them by the decigib28 April
2009 are defined and classified as follows, in et@oce with the
table appended to Rule of Application No. 35:

— Senior Technical Assistant, in career brack&8-B*10 during
the transitional period (AST8-AST10 in the new nowiature);

— Senior Technician in career bracket*4aC*6 during the
transitional period (AST4-AST6 in the new nomenata};

— Advanced Administrative Support in career brackER-C*5
during the transitional period (AST2-AST5 in the wne
nomenclature);

— Advanced Data Support in career brack&R-C*5 during the
transitional period (AST2-AST5 in the new nomenataj;

— Advanced Technician in career bracket2€*5 during the
transitional period (AST2-AST5 in the new nomenataj.

The decisions of 28 April 2009 made it clear tis tomplainants
retained their previous grades.

5. Each of the complainants submitted an internal daimp
against the decision of 28 April 2009 concerningntor her. The
decisions were rescinded on the grounds that aeguwal irregularity
had occurred in that the Committee in charge of jadmagement
monitoring established by Rule of Application Né& Bad not been
consulted (see Judgment 3274, also delivered #yis d

After obtaining this Committee’s opinion the DirectGeneral
simply confirmed the complainants’ classification their career
bracket by decisions of 5 July 2010. Between 23te&aper and
6 October 2010 each complainant submitted anotiemial complaint
disputing the evaluation procedure followed whetaldshing their
new job descriptions and determining the equivaesfctheir old and
new grades. All asked to be classed in a highelegoa career bracket.

The complaints are directed against the implied isitmts
rejecting these internal complaints.

10
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6. The Joint Committee for Disputes delivered a digidpinion
on 28 April 2011, after the complaints had beeredfil Two
members considered that the Committee in chargebahanagement
monitoring had not carried out an analysis allowéngeassessment of
the posts, while the other two held that the Corttemihad verified the
transposition of the complainants’ grades intoribes career brackets
in accordance with Article 9 of Rule of Applicatitvo. 35.

By decisions of 14 June 2011 the Director Genezgdcted the
internal complaints as unfounded and endorsed gieiam of the
latter two members of the Joint Committee for Diggu

7. It is not disputed by the complainants that the
implementation of Rule of Application No. 35 cantedd to changes
in the conditions for promotion or eligibility forcompetitive
recruitment. However, they submit, first, that theywe not obtained a
position equivalent to that which they held prior 1 July 2008,
because the Committee in charge of job managememitoning
failed to carry out a detailed examination.

The classification of posts necessarily involves ¢xercise of a
value judgement as to the nature and extent of dhies and
responsibilities pertaining to the posts. Accortiinghe Tribunal will
not substitute its own assessment or direct a resgssment unless
certain grounds are established. Save when thegngulidecision was
taken without authority or shows some procedurdbamnal flaw, the
Tribunal will interfere with the decision only it iis based on a
mistake of fact or of law, overlooks some matefaat, is an abuse of
authority, or draws a clearly mistaken conclusieant the facts
(see Judgments 1281, under 2, and 3016, undett . therefore
understandable that the complainants rely onlyroor® of judgement
and the overlooking of material facts when a comsparwas made of
their respective powers and tasks in their old r@ad posts.

The complainants’ arguments are not sufficient dovince the
Tribunal that, as they contend, the disputed diaasion decisions
breach the principle of equivalence underpinning daministrative
reform. This principle is set forth in the penuldte paragraph of

11
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section 2 of the office notice accompanying Rule Agfplication
No. 35, which states that “[ijn practice, staff mllle assigned with
effect from 1 July 2008 to a new generic post with associated
grade-bracket corresponding to their former cabeacket”. Nor have
they established that when Eurocontrol transposeir tgrades it
should have promoted them to a higher grade orsifiled their
posts in a higher career bracket on account ofr thairk and
experience. On the contrary, it appears from theud®ntation
produced before the Tribunal that Eurocontrol’sislen-making and
advisory bodies which were responsible for intradgcthe new
classification proceeded in accordance with thdiegdge rules.

8. The complainants further submit that the new clizsdion
of their duties has deprived them of all objectipessibility of
promotion.

This assessment of the consequences of the admiivistreform
at issue is mistaken. The reform has not had fieetedf unreasonably
restricting the promotion possibilities of the oféils concerned, nor
was it intended to do so. Section 1 of the offioiae accompanying
Rule of Application No. 35 makes this quite clear dtating that
“[s]pecific measures have been taken to ensuregttaate progression
possibilities within the statutory career bracketsch existed prior to
the Administrative Reform are maintained”. The Tnhl finds no
evidence in the complainants’ files that the trasipon of their
grades into the new career brackets had an adediset on their
career or that, as they contend, their jobs nodontpke them eligible
for promotion. Inasmuch as under the old systenrethgas an
objective prospect of promotion to a higher grdteir assignment to
a generic post in another classification systemrtuasdeprived them
of that prospect.

The procedure for implementing the administrate®m which
entered into force on 1 July 2008 and the new ifieaton it entailed
is summarised in the office notice accompanyingeRail Application
No. 35. It may be inferred from this notice, froml& of Application
No. 35 and from Article 5(7) of the Staff Regulato that, by

12
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including most job titles and generic posts in eeeabracket and by
defining jobs on the basis of main tasks and wefireéd criteria, such
as training, experience and skills, the administeateform altered the
former rules on promotion which established thexgple of career
advancement without changing job, functions or gaskhe reform

changed this method of promotion by placing greai®mphasis on
performance, skills and the nature of the taskdapgng to the

various grades within a bracket. In particular,icidls who have

reached the highest grade in their career bracketpcogress further
in their career only by being appointed followingcampetition, in

accordance with the terms and conditions set fortArticle 16a of

Rule of Application No. 2 of the Staff Regulations,another post in
a new bracket, or through a job review justifyitg treclassification
of their post in a higher bracket.

The new rules on job classification have not theeefdeprived
the complainants of the prospect of career advaeonemwvithin
Eurocontrol. They can still be promoted in eithéthe circumstances
outlined above.

It must be recalled that the Tribunal is not corapeto review
the advisability or merits of the changes which déontrol has
introduced in its staff management, for they forartpof general
employment policy which an organisation is free garsue in
accordance with its general interests (see Judgi22®, under 6).

9. Furthermore, the submissions contain no evidenat ahy
of the complainants would have been entitled tonmtion when the
change in his or her job title and grade was adbptevas, however,
only on this condition that the Director Generalukbhave had a duty
to review the grade assigned to the person in iquestibject to the
particular conditions laid down by Article 6 of Rubf Application
No. 35, after obtaining the opinion of the Comnatia charge of job
management monitoring.

10. The complaints are therefore groundless and must be
dismissed, as must the applications to intervene.

13
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DECISION

For the above reasons,
The complaints and the applications to interveredismissed.

In witness of this judgment, adopted on 7 NovemB6i3, Mr

Giuseppe Barbagallo, President of the Tribunal,Q¥aude Rouiller,
Vice-President, Mr Seydou Ba, Judge, Ms DoloredHsinsen, Judge,
Mr Patrick Frydman, Judge, Mr Michael F. Moore, ged and

Sir Hugh A. Rawlins, Judge, sign below, as do Ith€édne Comtet,
Registrar.

Delivered in public in Geneva on 5 February 2014.

Giuseppe Barbagallo
Claude Rouiller
Seydou Ba

Dolores M. Hansen
Patrick Frydman
Michael F. Moore
Hugh A. Rawlins
Catherine Comtet
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