Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

116th Session Judgment No. 3272

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Ms S.aainst the
Preparatory Commission for the Comprehensive Nudleat-Ban
Treaty Organization (CTBTO PrepCom, hereinafter e“th
Commission”) on 19 July 2011 and corrected on 18exber 2011,
the Commission’s reply of 22 February 2012, the mglamant’s
rejoinder of 23 May and the Commission’s surrejemndf 29 August
2012;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has agupli

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are to be found in rdedt) 3172,
delivered on 6 February 2013. Suffice it to retfadit the complainant
joined the Provisional Technical Secretariat of b@mmission in
February 2003 as a temporary assistant at gradelfGhgay 2003 she
was appointed to a G-4 position under a fixed-teppointment
which was extended several times. In November 2608 was
informed that her appointment would not be extenbdegiond its
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expiry date of 4 May 2010. She separated from sern that date. In
the meantime, on 18 December 2009 she appliechéoGt4 position
of secretary in the Finance Services Section. Thaeancy
announcement stated inter alia that “[Kl[nowledgdadic accounting
concepts and practices [was] desirable”.

Having heard that the position for which she hagliad had been
filled, the complainant wrote to the Executive Stary on 15 June
2010 asking him to confirm that she had not bedésctsd and, if so,
to review his decision. She also requested thasdhertion process be
started anew, asserting that she had not been gireopportunity
to compete for the position, particularly becauke kad not been
called for interview. She alleged lack of goodHain the part of the
Commission and procedural irregularities in theestbn process.
By a letter of 15 July 2010 the Executive Secretaplied that he
maintained his decision, as due consideration lesh lgiven to her
application and the recruitment procedures had fmkwed.

On 13 August the complainant filed an appeal whk tloint
Appeals Panel (JAP) challenging the decision of JBy. She
contended that her application for the positionSetretary had not
been given due consideratiand she asked the Panel to obtain the
documents concerning the recruitment process. $w submitted
that she should have been given priority over otaerdidates, given
that her appointment with the Commission had beemihated. She
requested that the appointment decision be set asid that she either
be appointed to the position in question underreetlyear contract or
that a new selection process be conducted. Sheckisned moral
damages and costs. On 30 August the Commissiorctedjeo the
receivability of the appeal, submitting inter alieat the complainant
was no longer a staff member; it asked the JAPute on that
preliminary issue first. The JAP dismissed thiseabpn on 8 October
2010 and decided to consider the merits of theappe

In its report of 5 May 2011 the JAP indicated titsChairperson
had consulted the confidential documents relatimghie contested
selection procedure and that, based on his reviewonsidered
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that the recruitment procedure had been conduateding with
Administrative Directive No. 20 (Rev.2) concernifRecruitment,
Appointment, Reappointment and Tenure. The JAPdounevidence
of bad faith or retaliation, and it noted that #heras no provision in
the Staff Rules and Regulations stipulating thsitadf member whose
post had been abolished should be given priorigr other candidates
when applying for a vacant position. It thereforecammended
dismissing the appeal.

By a letter of 20 May 2011 the Executive Secretafgrmed the
complainant that he had decided to endorse thesJiebmmendation
and therefore to dismiss her appeal. That is tipeigned decision.

B. The complainant alleges bad faith on the part ef@emmission
insofar as it abolished her post and did not agsstin finding a
position commensurate with her grade, experiendegaialifications.

She submits that, according to the Tribunal's ¢ase the Commission
had an obligation to explore possible options viigr, even though
there was no express provision in the Staff Rutes Regulations in
that respect. In her view, the Commission had & tuigive priority

to her application.

According to the complainant, the Commission aateloreach of
paragraphs 1.8 to 1.10 of Administrative DirectNe. 20 (Rev.2),
because the Personnel Section provided the dividicector with
a list of candidates who appeared to be most dgeelifis-a-vis the
qualifications listed in the vacancy announcemardtead of simply
indicating those who obviously did not meet theuisgments set out
in the vacancy announcement.

The complainant contends that the evaluation ofcaadidature
was fundamentally flawed, in particular becausevgas not asked to
take a written examination. She argues that the d&Be an error
of fact in concluding that, although she posseste requisite
knowledge of basic accounting concepts and pracstipulated in the
vacancy announcement, she did not mention this emHersonal
History Form and therefore failed to bring it tethttention of the
division director.
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The complainant further alleges breach of due @m®de the
internal appeal proceedings, on the grounds thatAtthministration
made documents available to the Chairperson ofJ#e without
allowing the other members of the JAP or hersetfaosult them. No
legitimate reasons for doing so were given, andJAE’s rules of
procedure provide that the Panel, and not mergl€litairperson, shall
have access to all documents pertinent to the Ase. asks the
Tribunal to order the Commission to provide herwiie documents
relating to the contested recruitment process askothe Commission
to submit them to the Tribunal fén camera review. To support her
request, she relies on the Tribunal's case lawrdawg to which a
staff member must, as a general rule, have acoesl ¢vidence on
which the authority based its decision against dirher.

She asks the Tribunal to set aside the impugneididecto order
the Commission to reinstate her and to pay hevaddiries and benefits
from the date of separation to the date of reiestaht, together
with interest from due dates. She also asks theufal to order the
Commission to initiate a new recruitment processtfe contested
position. Lastly, she claims 10,000 euros in mdeahages and costs.

C. In its reply the Commission denies having actedand faith or
in retaliation, and asserts that the complainarst hat proved her
allegations. It stresses that the Executive Seagrein a letter of
14 December 2009, encouraged the complainant tdy &pp the
vacant position, adding that her application wdwgdconsidered along
with other applicants who might apply for the pdst.its view, the
selection procedure was conducted in accordandeAwdtninistrative
Directive No. 20 (Rev.2), as noted by the JAP.

Regarding the complainant’s allegations of bredathue process,
it explains that the Chairperson of the JAP wastéavto consult
the documents relating to the contested recruitnpFotess with
the purpose of “balancing the interests of confiiddity of the
recruitment process with the interest of justicetfe complainant”lt
contends that there was no compelling procedurasame for all
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three Panel members to review collectively the dueuts concerned,
because the review was a straightforward exerciseeda at
establishing whether or not there had been a puvaéérror in the
recruitment procesdn any event, the Chairperson was acting on
behalf of the JAP with its implicit authorisatioRurthermore, if the
JAP had found that some documents ought to have jmewided to
the complainant, it would have asked the Admini&girato do so, but

it did not.

D. In her rejoinder the complainant maintains that ¢oenpetition
process was unfair, stressing that the Chief ofRbesonnel Section
highlighted the names of the candidates whom shesidered to
be “suitably qualified” when forwarding the list chndidates to the
division director, and that the latter did not @gepan evaluation of all
candidates indicating to what extent they met thguirements of
the post.In addition, he failed to provide an overall ratiraj
each candidateéShe reiterates that her application was not gives d
consideration.

She adds that the division director reviewed thetewr tests of
candidates prior to establishing the shortlist gfpleants for
interviews, which according to her could constitutequal treatment.
She also notes that the Chief of the Personnelid®ecin a
memorandum of 2 February 2010 indicated that inrtksting
candidates the comparison of the candidates’ deetiibns and
experience must be based on the core requiremethe @acant post
and not on secondary considerations. The complaramtends that
the qualifications that were listed as desirablehsas knowledge in
accounting, were not “core requirements”’, and tkhe should
therefore have been shortlisted.

E. In its surrejoinder the Commission maintains itssifon. It
provides a copy of the Personal History Form thmmlainant had
submitted with her application, and points out tltaére is no
indication therein of her knowledge of accountingn@epts and
practices.



Judgment No. 3272

It explains that the complainant received some dwmis relating
to the recruitment process, i.e. those proving ieatapplication was
given due consideration, but did not receive thleeotdocuments
consulted by the Chairperson of the JAP becausee tdecuments
“did not concern her”. It adds that, according tee tTribunal’s
case law, a candidate in a competition is not ledtito consult the
records of the recruitment process. In any evémt,Ghairperson of
the JAP reviewed all the relevant documents takirtg account
the complainant’s allegations. On the basis of reigew, the JAP
concluded that her allegations were unfounded.

CONSIDERATIONS

1. The complainant joined the Commission in Februgd3
as a temporary assistant. In May 2003 she was @igposecretary at
grade G-4. Her fixed-term contract was extendecrsduimes with
her last contract due to expire in May 2010.

2. In November 2009, the complainant learned that gt
would be abolished. In early December 2009, the iB@sion posted
a Vacancy Announcement, VA268-47-2009, for a G-4retary
position in the Finance Services Section. In atemitrequest to the
Commission, the complainant asked to be reassign#tus position.
The Executive Secretary refused the request bubueaged the
complainant to submit her application so that mldde “considered
along with the other applicants who might apply tbe post”. In
mid-December, the complainant submitted her apjdisafor the
post.

3. Shortly after her separation from service, in Ja6&0, the
complainant learned informally that the positiord Heeen filled. On
15 June 2010, the complainant wrote to the Exeeufecretary
enquiring whether this was in fact true and, itves, requested that
the decision be reviewed and reversed. The ExexuBecretary
rejected the complainant’s request.
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4. In August 2010, the complainant appealed the Eiexut
Secretary’s decision to maintain the appointmenh&JAP. The JAP
considered receivability as a preliminary issue &mahd that the
appeal was receivable. Subsequently, the JAP rtmgbat the
Commission provide additional documentation in trefa to the
recruitment for VA268-47-2009, “including but naimited to the
vacancy announcement, the reply sent to the Appellapon
application and the selection by Personnel of catds forwarded to
the Director for evaluation”. The Commission praddsome of the
requested documentation but refused to providaduinformation on
the ground that it would compromise the confiddityiaf third-party
candidates. Instead, the Commission proposed thagive the
documents to the Chairperson of the JAP for revider.could then
report to the other members of the Panel. Thisgsalpwas accepted
and the Chairperson reviewed the documents andteeplois findings
to the other members.

5. In its report, the JAP recommended the rejectionthef
appeal. The Executive Secretary accepted the reeonhation of the
JAP and maintained his decision regarding the aypp@int to the
vacancy and rejected the complainant’'s requestsnfmal damages
and costs. This is the impugned decision.

6. The first issue is whether the complainant’'s duecess
rights were breached during the internal appeatge®. There are
two aspects to the allegation. The first stems frihva fact that
the Administration permitted access to certain doeots to the
Chairperson but not to other members of the JAP.

7. The Commission submits that its invitation to the
Chairperson to review the documentation relatethéo recruitment
process was made in good faith with the purposebalncing
the interests of confidentiality with the interest$ justice for
the complainant. The Commission claims that thet fihat the
Chairperson accepted the invitation shows thad &f¢ members were
in agreement with the approach.
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8. The Commission adds that there was no compelling

procedural reason for all three Panel members ffeatvely review
the documents. The review was straightforward amtde@d at
establishing whether there had been any procedemar in the
recruitment process. The Chairperson was undegakifact-finding
mission on behalf of the Panel with its authoratiimplicit or
otherwise. The Commission adds that the JAP rulggacedure do
not preclude the Panel from taking this courseabifoa and, in any
event, it did not adversely impact the complainant.

9. The Commission notes that the Chairperson’s report
provided a detailed description of the documentafar the Panel
members and that it may be inferred that the JAR tl relevant
steps to ascertain whether the competition proessstainted by a
procedural flaw or unfair treatment.

10. The Commission’s position is fundamentally flaw&iaff
Rule 11.1.01(b) provides that the JAP, establisipedsuant to
Staff Regulation 11.1, shall consist of three memsiba chairperson
designated by the Executive Secretary after comtsut with the Staff
Council; one member appointed by the Executive &agy; and one
member elected by all staff members. Staff Ruld.D1. provides that
the JAP shall establish its own rules of procedure.

11. The JAP’s rules of procedure are found in Admiaiste
Directive No. 22 (Rev.1). In relation to documerpsragraph 1 of
rule 11I.G states that “[s]ubject to the rules ainfidentiality of the
Commission, the Panel may require that the Partypassession
produce any document”. Paragraph 3 of rule lll.&dsg in part:

“If a Party or witness declines to produce a doaunumn the grounds of

confidentiality, the Panel may request its produrctifor the limited

purpose of determining whether its relevance ogegiits confidentiality

and whether the rules of confidentiality of the Cassion permit its

further disclosure, without first transmitting apgoto the other Party.

Should it be so determined, a copy of such docunwerinly the relevant

parts thereof, may be transmitted to the otheryPart
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12. Rule IV.E deals with the meetings of the JAP. dttes that
the Panel may meet either in executive sessionsolat hearings.
However, the “entire Panel and the Secretary maspriesent at all
meetings”.

13. As set out above, paragraph 3 of rule 111.G setsacspecific
procedure for dealing with claims of confidentialiin relation to
documents that requires the involvement of the eh®anel. The
Panel cannot unilaterally adopt an alternative @doce. There is
another reason to reject the approach adoptedebyAR. Fact-finding
is an integral component of the internal appeatgse that involves
the assessment of the evidence in terms of itssadlnility, reliability,
accuracy, relevance and weight. As it is an apgellaody, the
members of the Panel each have an individual redpitity to be
fully engaged in the fact-finding process. Thisigdion cannot be
delegated to another member of the Panel. Addifigrtae procedure
adopted also offends the requirement that theeeR#@mel be present
at all meetings.

14. This procedural flaw alone is a sufficient basisvarich to
set aside the impugned decision. There is an additiprocedural
error. As the Tribunal stated in Judgment 3264 gurid:

“It is well established in the Tribunal’s case ltvat a ‘staff member must,

as a general rule, have access to all evidencehichwhe authority bases

(or intends to base) its decision against him'. ifiddally, ‘[u]lnder normal

circumstances, such evidence cannot be withheld goounds of

confidentiality’ (see Judgment 2700, under 6). lkoafollows that a

decision cannot be based on a material documehtht#sbeen withheld

from the concerned staff member (see for examplelgient 2899,

under 23).”

15. The Tribunal has consistently affirmed the configsity of
the records of the discussions regarding the mefithe applicants
for a post. However, this does not extend to thmonts regarding
the results of the selection process with appropri@dactions to
ensure the confidentiality of third parties. Withirese parameters, the
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complainant should have been provided with allhef documentation
relied on by the JAP and in turn by the Executivecr8tary in
reaching his decision. The failure to do so coutsg a breach of the
complainant’s procedural fairness rights and rexpuihat the decision,
upon which this documentation was based, be sg¢ asid the matter
be remitted to the JAP for reconsideration. In ¢hesBcumstances
a consideration of the complainant’'s other pleasuisecessary.
The complainant is entitled to moral damages in #neount of
10,000 euros for the flawed internal appeal andsdosthe amount of
4,000 euros.

DECISION

For the above reasons,

1. The Executive Secretary’'s decision of 20 May 204 k6t aside
and the matter shall be remitted to the JAP foomeitieration.

2. The Commission shall pay the complainant moral dgesan the
amount of 10,000 euros.

3. The Commission shall also pay the complainant costthe
amount of 4,000 euros.

4. All other claims are dismissed.

In witness of this judgment, adopted on 1 Novemiafl3,
Mr Giuseppe Barbagallo, President of the Tribuivdg, Dolores M.
Hansen, Judge, and Sir Hugh A. Rawlins, Judge, lsidow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Dolores M. Hansen

Hugh A. Rawlins
Catherine Comtet
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