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116th Session Judgment No. 3268

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr P.A.C. R. buga the
European Patent Organisation (EPO) on 21 October0 28nd
corrected on 15 January 2011, the EPO’s reply oM&y, the
complainant’s rejoinder of 14 June and the EPO'sefninder of
30 September 2011,

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has aujli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant joined the European Patent Office, EPO’s

secretariat, on 1 November 1996 as a search exaatigeade A2. He
was promoted to grade A3 on 1 December 2000. |14 20@ 2005 he
also acted as a staff representative, having beleated by the Staff
Committee to be a member of the General AdvisomRQitee.

Since the year 2000, when the duties of searchsabdtantive
examiners were merged, patent applications have pemessed by
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one and the same examiner, from the time thataheyiled up to the
possible grant of a patent. The complainant stedeslork according
to this new method in February 2002. The time dedaod his training
(hereinafter “the learning curve”) was deductedmfrthe working
hours used as a basis for calculating his prodtictiv

In his staff report for 2004-2005, the complainamteived the
overall rating “good”. In the section concerningoguctivity his
reporting officer commented:

“[Blelow average productivity, but it is still with the lower limit of

‘good’ and can be explained by the effort devoted substantive

examination, furnished in ‘core tasks’ time redubgdther activities.”

The countersigning officer agreed with the ratibgt in part VII of
the report he said that the complainant should Satwre on core
tasks and increase his production and productilfitthis comments,
the complainant expressed his disagreement, wigh&dve the term
“average” replaced with wording which seemed to hinbe clearer
and requested the deletion of the phrase “butstiliswithin the lower
limit of ‘good™ and of the countersigning officex’comment. The
reporting officer objected to the deletion of thkeowe-mentioned
phrase but not to the new wording proposed by tmptainant. In
his final comments the countersigning officer dhiat he also agreed
with that proposal, but maintained his comment. d##ted that he
agreed with the complainant’s comments and thosthefreporting
officer with regard to the deletion of the aboventiened phrase.

The complainant signed his staff report on 29 Ddmam2006. On
the same date, as he considered that the reportingdsar, he wrote
to the President of the Office to request its riéchg. He was
informed by a letter of 28 February 2007 that keiguest had not been
granted and that the matter had been referredetdntiernal Appeals
Committee. The Committee issued its opinion on fheJA010. It
considered that the appeal was irreceivable in, patofar as
the alternative wording suggested by the complditameplace the
word “average” had been introduced into his staffort in June 2009.
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The majority of Committee members recommended tiatappeal
should be rejected as unfounded, and the Committemimously

recommended an award of 300 euros to compensatéhdomoral

injury suffered by the complainant on account & #xcessive length
of the internal appeal proceedings. The complaimas informed by
a letter of 27 July 2010 that the President ofG@ifice had decided to
endorse the Committee’s opinion. That is the imgalgtecision.

B. The complainant explains, with regard to the defetbf the

phrase “[Productivity] is still within the lowerniit of ‘good’, that

the learning curve was not long enough to enswuaedakaminers who
had to undergo training after the duties of seanl substantive
examiners had been merged received equal treatmaedation to

other examiners. He alleges that the curve hadistofting effect”

on his productivity — an effect which allegedly ldtk EPO to alter
the method for calculating examiners’ productivitywhich was
magnified when an examiner performed additionaliedusuch as
representing the staff. He relies on the dissentopinion of

two members of the Internal Appeals Committee ideorto submit
that, in his case, the code of practice intendetiep directors to
assess the productivity of examiners under theithaily was

incorrectly applied.

The complainant further deplores the fact that, his final
comments, the countersigning officer did not clarifie comment
which he had made in part VII of the staff repdfe takes the
countersigning officer to task for having displaybdd faith and
submits that the latter's comments implied thasheuld devote less
time to his activities as a staff representative.his view, these
comments therefore breach Article 34(2) of the BenRegulations
for Permanent Employees of the European Patentc&ffivhich
provides that the duties undertaken by members hef $taff
Committee “shall be deemed to be part of their rdservice”.

Lastly, the complainant criticises the EPO for hgvibased
its opinion purely on statistical data when congigd that his
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productivity was “within the lower limit of ‘good’’In his view it was
in the “middle range” of that rating.

The complainant requests the setting aside of thpugned
decision and the drafting of a new staff report2604-2005 in which
the two disputed passages shall be deleted. Heaalsothe Tribunal
to award him damages in the amount of 5,000 ewnshe delay in
the internal appeal proceedings and the breachrtaflé 34(2) of the
Service Regulations. Lastly, he claims “compensatior the
expenses” he has incurred.

C. In its reply the EPO points out that it is well adished in the
Tribunal’'s case law that issues raised in stafbrespare essentially
“discretionary”. It states that the complainant=arining curve was
spread out over two years and ten months, ratlaer jist two years,
which enabled him to obtain a higher productivihdahence a more
favourable rating for 2004-2005. It infers fromghhat the reporting
officer's assessment was correct. It emphasises ifahe instant
case, the Tribunal’s role is not to express aniopion the soundness
of the marking system, but to determine whethewais correctly
applied. It considers that the code of practice feiswed, arguing if
the complainant’s productivity had been calculatedccordance with
a purely statistical approach the marking would endeen less
favourable.

In addition, the EPO considers that the complairnas offered
no proof of bad faith on the part of the countersig officer and that
the latter’s final comments do not reveal any ititento denigrate the
complainant’s duties as staff representative.

D. In his rejoinder the complainant disputes the ER@lsulations.

E. In its surrejoinder the EPO maintains its positiorfull. In its
opinion the complainant’s productivity was calcathtcorrectly and
the comment of the countersigning officer in thepdited staff report
is “covered by [his] freedom of expression”.
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CONSIDERATIONS

1. The complainant joined the service of the EPO on
1 November 1996 as a search examiner at grade A2.wHs
promoted to grade A3 on 1 December 2000.

At the material time (2004-2005), he worked as sanm@ner in
the field of television signal transmission systemsing pulse code
modulation and also acted as a coach. With the E@greement, he
was selected by the Staff Committee to sit on twuatjcommittees.

2. The examination of patent applications comprise® tw
phases: documentary research, to identify priorirggr alia, and
substantive examination. These operations were gdynentrusted
successively to two separate examiners: the firgtrking in
Directorate-General 1 (DG1 — Search) and the segomirectorate-
General 2 (DG2 — Examination/Opposition).

As from the year 2000, the examination of pateriliagtions
was merged, with the result that only one examimaw processes
each application from start to finish. This new hogt, known as
BEST (Bringing Examination and Search Together)s wpplied to
the complainant, who was assigned to DG1, as ofuagp 2002. Like
other “DG1 migrants”, for a period of two yearspeoof his time was
spent receiving training in substantive examinatifime time devoted
to that training, which was evaluated as a stand@xdd amount
(hereinafter “the learning curve”), was deducteanfrthe working
hours of the examiners concerned so that it woatcadversely affect
the periodic assessment of their productivity.

3. Employees’ staff reports are governed in particubgr
Article 47 of the Service Regulations, paragraptf &hich stipulates
that the ability, efficiency and conduct in the vdeg of each
permanent employee, with the exception of thosgrades A7 and
A6, shall be the subject of a report made at leasé every two years
under the conditions established by the Presidétheo Office. The
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general guidelines on reporting contained in CaciNo. 246, which
were adopted pursuant to that Article, explain tthet aim of the
operation is to ensure that the performance arndiediof individual
staff members are fairly and objectively evaluasedthat, with the
passage of time, they have a reasonable chanceowhgnto more
responsible work and securing access to a higlaglegiThe fact that a
single standard form is used in order to promotendéas and
objectivity does not, however, mean that line mansignay overlook
the particularities of certain kinds of work to whiattention may be
drawn in the parts of the form intended for thaipse (paragraphs (2)
and (3) of the guidelines).

4. The overall rating given to an employee must baamind
work done (quality and productivity), aptitudeshjeelated aptitude,
specialist knowledge and knowledge of official laages), attitude to
work and dealings with others. In accordance wittode of practice,
how examiners in DG1 and DG2 perform their cor&das measured
in CBF (Complete BEST File) points, these being aotsd
mathematically by adding together actions complétethe fields of
search and substantive examination. The total jgressed as a
productivity factor. The introduction to the codiepractice makes it
clear, however, that the productivity factor is sigrone of the
assessment tools available to reporting officetsdirectors; it should
not be regarded as a mathematical fact which carcdmverted
directly into a marking without taking into accouhe specificities of
the tasks entrusted to the person in question dhefsurrounding
circumstances.

5. In the staff report drawn up on 6 April 2006 foetperiod
1 January 2004 to 31 December 2005, the complamnaverall
performance was assessed in the following words:

“[Aln examiner who tries to get things moving, esipdly with regard to

documentation.

He has managed his migration to substantive exdimmaather well,
despite less time being spent on [core tasks] owingther activities.
These good tendencies have still to be confirmefhiaas productivity is
concerned.”
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In keeping with this assessment, the reportingceffigave the
complainant the rating “good” on a five-point scaising from
“insufficient”, to “less than good”, “good”, “verygood” and
“excellent”.

6. (a) The quality of his work was rated as “very gbadd
described in the following terms:
“[He] has a good knowledge of his technical field.

His good knowledge of IT tools and databases esahi® to carry out
high-quality research.

His search reports andomptes rendus de recherchase precise and
contain useful information for the future.

He has made progress in assimilating examinatiocegts and mastering
the examination procedure as a whole, includind praceedings and
refusals.

As a coach he has provided patient, thorough stigpca new examiner

who is experiencing some difficulties.”

(b) On the other hand, his productivity was rataty @s “good”
with the following comment:

“In 2004 and 2005, in 236 days (learning curve déetl) 34.21 CBF

points were achieved, reflecting 49 searches andireB examination

actions. This is below average productivity, busistill within the lower

limit of ‘good’ and can be explained by the effdevoted to substantive

examination, furnished in ‘core tasks’ time redubgdther activities.”

At the complainant’'s request, the word “average”swater
replaced by “the EAP revised in February 2003", Bf® (Expected
Average Productivity) being a reference value foreasuring
productivity. This point, which was initially chalhged, is no longer
in dispute.

(c) The complainant received the rating “good” fus job-
related aptitude and his specialist knowledge dred riating “very
good” for his knowledge of the Organisation’s afiiclanguages. He
received the same rating for his attitude to woret his dealings with
others.

(d) On 25 April 2006 the countersigning officer exgsed the
following opinion:
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“Agreed. [The examiner] should focus more on hisectasks [...] and
increase his production and productivity. | am doogd that he is able to
do so.”

7. In addition to the modification which he obtainéereatfter,
as mentioned in consideration 6(b), the complairequested the
deletion of the reporting officer’'s comment “butist still within the
lower limit of ‘good™ and also the deletion of thvo sentences
following the word “Agreed” in the above-mentionepinion.

He emphasised that the assessment of his prodyctnad
been incorrect, because the learning curve had &galied according
to a method which had been substantially modifiidra2005 on
account of the distortions it caused. He criticiseel countersigning
officer's opinion, because devoting more time te ltiore tasks
would necessarily imply scaling back his additiodaties as a staff
representative, and this appeared to him to bempetible with the
Office’s general policy.

Both proposed amendments were refused.

The reporting officer acknowledged that, as fror@2ahe period
covered by the learning curve had been raised fraonto four years,
since the ProPro Il (Production-Productivity) methapplied to the
complainant’s staff report had been replaced bgva method in order
to mitigate the distortion resulting from the félcat the time devoted
to training a substantive examiner affected thekimgr hours on
which the productivity evaluation was based. Buts tlthange
concerned only newly recruited examiners and ndsIDmigrants”
such as the complainant. In order to reduce thexetif this distortion
as far as possible, the learning curve applied wieaduating the
complainant’s productivity had been lengthened ey tmonths
(compared with the standard, two-year period theguired by the
rules), which had upped his productivity for thetiren 2004-2005
reporting exercise.

The countersigning officer explained that his sioliention had
been to invite the complainant to invest more afihtellectual skills
in core tasks in the time available.
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8. The majority of the members of the Internal Appeals
Committee, to which the internal appeal filed bg tomplainant on
29 December 2006 was referred, recommended thaipiheal should
be dismissed. However, it unanimously recommendeagward of
damages in the amount of 300 euros for the mopatyirsuffered by
the complainant on account of the excessive lemftthe appeal
proceedings.

On 27 July 2010, the President of the Office ensibrthese
recommendations. That is the impugned decision.

9. Assessment of an employee’s merit during a spelgfexiod
involves a value judgement; for this reason, thébufral must
recognise the discretionary authority of the bodiesponsible for
conducting such an assessment. Of course, it nsgsttain whether
the marks given to the employee have been workedd iroufull
conformity with the rules, but it cannot substititseown opinion for
these bodies’ assessment of the qualities, perfuzenand conduct of
the person concerned. The Tribunal will therefareerfere in this
field only if the decision was taken without autibyrif it was based
on an error of law or fact, a material fact wasrtmaked, or a plainly
wrong conclusion was drawn from the facts, or ifwas taken
in breach of a rule of form or procedure, or if rtthavas abuse
of authority (see Judgments 2834, under 7, and ,300@er 7). This
limitation on the Tribunal's power of review natliyaapplies to both
the mark given in a staff report and the commeont®@mpanying that
mark in the report.

10. The complainant challenges the disputed staff tepady in
respect of its assessment of his productivity, Wwhias evaluated on
the basis of the ProPro Il method, that was thed tis determine the
relationship between an employee’s available wgrkiours and the
number of searches, examinations and oppositiompleded by that
person.

The application of this method led the reportinficef to award
the complainant the mathematical factor of 0.72isTproductivity
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was described as being within the lower limit a¢f thark “good”, and
it was this rather negative remark that led thentensigning officer to
conclude that the complainant should make an etormprove his
productivity in respect of his core tasks.

11. The complainant submits that the productivity factpplied
was incorrect and that, as a minority of memberghef Internal
Appeals Committee concluded, the application of theove-
mentioned factor put his productivity in the middémge of the rating
“good” rather than within its lower limit.

Regardless of the merits of these statements, ist nie
found that the difference in assessment is notgimfscant. In
Communigué No. 9 of 23 December 2005, concernieg20D4-2005
reporting exercise, the President of the Officendtbe attention of
line managers to the absolute priority to be giteereporting because
it affected promotion (section lll, third sentenceéjven if the
complainant did receive the rating “good” for hisoguctivity, the
accompanying comment is disparaging, since the rlolweit of
“good” is very close to the upper limit of “lessatih good” which is
synonymous with “only just adequate”.

12. The restraint which the Tribunal must exercise wiien
is called upon to examine a staff report (see ceamation 9, above)
does not mean that it can disregard the fact that domment
accompanying the complainant's productivity ratiognsiderably
detracts from the marking “good” and that the cetsigning officer’s
comments underscore that effect. A reader mighitinwkr from those
comments that the complainant, whose human, teghnémd
professional abilities were highlighted in othectgmns of the report,
was remiss in that he neglected his core tasksrte £xtent in favour
of additional activities.

This adverse finding is plainly the result of thecessive
importance attached to a mathematical formula wischmerely one
factor which, on its own, does not give a complpteture of the

10
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complainant’s performance. As is clear from theddutction to the
code of practice mentioned above (see considerdjiam assessment
should be based solely on this figure when newnsitmnal and
complex situations arise, such as those facingteplainant during
the 2004-2005 reporting exercise. This is, howewercisely what the
reporting and countersigning officers did in fagito take account of
an essential, relevant fact and giving priorityatacalculation which
is not enough to justify the unfavourable assessmeh the
complainant’s productivity.

Although the report does mention some special gistances,
such as the complainant’s additional activities hisdtraining time, it
does not take sufficient account of the fact tHasé additional
activities were undertaken in the interests of @mganisation and
with its approval, or of the fact that the compéaitis training time
was a significant distorting factor, even thouglke tteporting and
countersigning officers were both aware of this bggo which
ultimately led the EPO to replace the ProPro Itexys

13. It follows from the foregoing that the complaint stube
allowed and that the impugned decision and theutispstaff report
must be set aside.

14. 1t will be incumbent upon the EPO to draw up a resaff
report in which the phrase “within the lower limif ‘good™ in
section 1(2)(i) of the report and the two sentenaéter the word
“Agreed” in section VII of the report are deletedanrd not replaced
with equivalent terms.

15. Damages in the amount of 4,000 euros, including@@eeuros
mentioned in the impugned decision, must be awarttedthe
complainant to redress the injury which he hasesatf on account of
the disputed report and the length of the inteapgleal proceedings.

16. The complainant, who requests compensation for his
expenses, is entitled to costs which shall betse080 euros.

11
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DECISION
For the above reasons,
1. The decision of 27 July 2010 and the complainasitizdf report

for the period from 1 January 2004 to 31 Deceml@@52are set
aside.

2. The EPO shall proceed as indicated under 14, above.

3. It shall pay the complainant damages in the amofi4t000 euros
as stated under 15, above.

4. It shall also pay him 1,000 euros in costs.

In witness of this judgment, adopted on 7 Novemiafl3,

Mr Claude Rouiller, Vice-President of the Tribun®r Seydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign belevdaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Claude Rouiller
Seydou Ba

Patrick Frydman
Catherine Comtet
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