Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

116th Session Judgment No. 3251

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mrs L.dgainst the
International Labour Organization (ILO) on 20 Sepber 2011, the
ILO’s reply of 21 December 2011, the complainamegoinder of
1 March 2012 and the ILO’s surrejoinder of 31 M&1.2;

Considering Article Il, paragraph 1, of the Statote¢he Tribunal,

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has aguli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to this case can be found in JudgB8®#50, also

delivered this day. Suffice it to recall that th@mplainant joined the
ILO in August 1990 and worked under a series otremts of varying

lengths, in particular special short-term and skemn contracts, until
May 1995. Following a break in service, as fromeJi996 she has
been continually employed at grade P.4. In Mard2the was given
a contract without limit of time with effect fromJanuary 2003.

On 22 October 2009 the ILO published Office Proceddo. 125
(Version 1) regarding personal promotions; it taffect that same
day. Paragraph 1 of the Procedure stipulates theipersedes both
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Circular No. 334, Series 6, of 20 July 1985, whitdd governed
the personal promotion system, and Circular No. 88dd. 1) of

10 December 1989. Paragraph 9 of the Office Proeedelevantly

provides that all contracts established under tia#f egulations or
the Rules Governing Conditions of Service of SA@itm Officials

count for the purpose of calculating the requiredgth of service,
i.e. 13 years of service in the same grade atltle Which is one
of the criteria for determining eligibility for psonal promotion.
Under paragraph 14 of the Office Procedure, eachn ffee Human
Resources Development Department (HRD) is requivedraw up a
list of officials who meet the contractual and seity requirements
for consideration for personal promotion as at 3cémnber of the
previous year on the basis of the available dathenOrganization’s
information system. Furthermore, pursuant to paalgrl5 of the
Office Procedure, all officials who consider thdiey meet the
eligibility requirements must check within the givdeadline that they
appear on the list drawn up by HRD.

The complainant went on annual leave from 9 to 2®&ker 2009
inclusive. Meanwhile, HRD notified officials of th2008 personal
promotion exercise by way of an e-mail dated 2300et 2009. This
e-mail explained that the list of officials who ntke requirements for
personal promotion as at 31 December 2008 had pespared and
that, if an official meeting the criteria wishedterify that her or his
name appeared on the list, she or he should seaehail to HRD no
later than 7 November 2009, and that each requestdweceive a
response.

In the autumn of 2010 officials who had been cosisd in the
2008 personal promotion exercise were informedhef dutcome of
that procedure. On 15 October 2010 the complaifilaata grievance
with HRD pursuant to Article 13.2 of the Staff Ré&gions, alleging
that she had not been informed as to whether skeeligible for the
2008 promotion exercise nor had she been inforrhetia had been
considered. By a letter of 21 December 2010 theptamant was
notified that HRD considered that her grievance degoid of merit
and that there was no reason for the ILO to takefarther action. It
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was stated, however, that the complainant's nancedh@ady been
included in the list of officials eligible for coigeration for a personal
promotion in the 2009 exercise. In the event thatdomplainant was
awarded a promotion as a result of the 2009 exarbisr promotion
would be granted with retroactive effect to theedapon which she
became eligible taking into account all of her pservice.

On 21 January 2011 the complainant filed a grieganith the
Joint Advisory Appeals Board (JAAB) in which sheteeated and
added to the arguments she had raised in her gdevaf 15 October
2010. In its report of 30 May 2011 the JAAB recomuohed that
her grievance be dismissed as entirely groundlesk devoid of
merit. By a letter of 29 June 2011 from the OffigeCharge of the
Management and Administration Sector (ED/MAS), tieenplainant
was informed that the Director-General accepted Bmard’'s
recommendation and he therefore rejected her gréevalhat is the
impugned decision.

B. The complainant submits that it is clear from herspnal file and
the provisions of Circular No. 334 that were inc®rat the material
time that she was eligible for consideration urither 2008 personal
promotion exercise based on the length of her serwhich included
the various short-term contracts she held betwe3d0 land 1996.
As HRD had a full record of her employment histarghould have
included her on the list of candidates for the 2@3&rcise. She
asserts that Office Procedure No. 125, which cammeforce after she
became eligible for personal promotion, effectivehjfts the burden
from HRD to the candidate concerned to ensure t®ator she
is included on the list. It is therefore less fanamle to officials

than Circular No. 334 and should not have beeniegpio her
retroactively. Furthermore, she argues that theomiag put forward
by HRD that the Integrated Resource Informationt&ys (IRIS)

could not take into account ILO service prior t®@@oes not justify
shifting the responsibility for verifying candidatuto the official

concerned.
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She states that she was on annual leave on thé{8&esent the
e-mail of 23 October 2009. In addition, she hadeason to believe,
based on the language in that e-mail, that chahgdseen made to
the personal promotion exercise that would reqadt&éion on her part.
She points out that HRD stated that if an offi¢isish[ed]” to verify
that his or her name was on the list, they wereatact HRD by
e-mail. In her view, this clearly meant that it was compulsory to
do so.

Lastly, the complainant asserts that a personainption was
granted to an official who did not satisfy the regment of having
been posted outside of Geneva, in violation of cd8 6.8.2(1) and
6.8.2(4) of the Staff Regulations. She contendst tte Joint
Negotiating Committee was not consulted on any iplesgxception
to the relevant provisions and thus, the decis@nptomote that
official was tainted by mistake of law.

She asks the Tribunal to set aside the impugneisidecand to
order the ILO to set aside the 2008 personal primmogxercise.
She seeks 5,000 Swiss francs in moral and matdaialages, and
2,000 francs in costs.

C. Inits reply the ILO asserts that, according to Thibunal's case
law, the decision to promote lies at the discretidrthe Director-
General and is subject to only limited review.

The ILO submits that the 2008 personal promotioareége was
conducted in accordance with the relevant statupwoyisions and
procedures. Contrary to the complainant's assestiaime rules
applicable to the 2008 promotion exercise were g¢hosntained in
Office Procedure No. 125 and Article 6.8.2 of thafSRegulations.
Paragraph 15 of the Office Procedure was not agppte the
complainant retroactively. It points out that thesponsibilities and
procedural steps set out in the Office Proceduree vepecifically
agreed upon with the Staff Union Committee. The Itdénies that
provisions of the Office Procedure are less faviolerahan those of
Circular No. 334.
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With respect to the e-mail from HRD of 23 Octob802 the ILO
asserts that the language of the e-mail in no waystgutes or
derogates from paragraph 15 of Office Procedure Nth which
requires officials who consider that they meet thkgibility
requirements for personal promotion to check tke drawn up by
HRD. Furthermore, paragraph 15 of the Office Praceds consistent
with Office Directive No. 1 (Version 1) of 7 Janya2008 regarding
the Internal Governance Documents System. Paragt@pbf that
Directive relevantly provides that “Office procedar set out the
administrative steps thaust be followed. Failure to comply with
them may expose the Office and the official to lega financial
risks”.

The ILO states that the complainant was not consiéor the
2008 personal promotion exercise because she falewtify HRD
that she met the eligibility criteria. She has adtluced evidence that
she was not informed of the launch of the 2008 @seror Office
Procedure No. 125. The Administration’s recordsndbindicate that
she was absent on annual or medical leave or omianidor the
period between 27 October and 7 November 2009.

It contends that her allegation regarding the uhlawersonal
promotion of another official is unfounded. The idem was taken in
accordance with Article 6.8.2(4) of the Staff Reguns — which,
contrary to the complainant’s assertions, doesregtire an official
to have undertaken a field posting in order to ifyudibr a personal
promotion — and Office Procedure No. 125. Also, thersonal
promotion exercise is carried out by a three-menplagrel appointed
by the Joint Negotiating Committee and the contept®motion was
unanimously endorsed by that panel.

D. In her rejoinder the complainant presses her pighs. contends
that, in violation of the principle of transparentlye ILO has never
published a list of the officials who received agmmal promotion as a
result of the 2008 exercise. She asks the ILO tafico that all
officials eligible for personal promotion under tladorementioned
exercise did, in fact, contact HRD.
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E. In its surrejoinder the ILO maintains its positiom full. It
confirms that it did not unilaterally check persbfies in order to
draw up the list of candidates for personal proowtiThe service
records of any officials who did make themselvesvim to HRD in
accordance with paragraph 15 of the Office Procedvere reviewed
to verify their eligibility.

CONSIDERATIONS

1. On 15 October 2010, in accordance with Article 1#.2he
Staff Regulations, the complainant submitted avgnee to HRD
regarding her eligibility for the 2008 personal mpiation exercise.
By a letter dated 21 December 2010, HRD rejectedjhievance. The
Director explained that she had failed to followfi@f Procedure
No. 125 (Version 1) in that she had not informedtH8 prior service
which would have enabled her to meet the eligibiltquirements for
personal promotion. HRD further considered than“prder for [the
complainant’s] prior service to be considered is tfalculation, it was
necessary for [her] to make this known in accordamith paragraphs
14 and 15 of Office Procedure Number 125, whiclke]shiled to do
either within the time limit or at anytime thereaft By the same
letter, HRD informed her that her name had alrdaelyn included in
the list of officials eligible for considerationrfa personal promotion
under Article 6.8.2(2) of the Staff Regulationstire 2009 exercise
and that if she was awarded a promotion as a rektltiat exercise, it
would have retroactive effect.

2. On 21 January 2011, the complainant filed a griegamith
the JAAB requesting it to recommend that the DoeGeneral
review her grievance, to note the fact that she matsconsidered
eligible for the 2008 exercise, to set aside thsilteof the impugned
exercise, and to set aside the decision not toidenker specifically
for the same exercise. In its report dated 30 Ma¥12 the JAAB
unanimously recommended that the Director-Geneisainids the
grievance as “entirely groundless and devoid ofithét considered
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that according to the case law of the Tribunalaffsmembers have a
right to be kept informed of any action that mafeef their rights or
legitimate interests”, but it noted that the compat had been duly
informed of “1) the issuance of the Office Procedpertaining to
personal promotions, 2) the launch of the 2008 qrexispromotion
exercise and 3) the need for staff members whevesdi they met the
eligibility criteria to verify whether their namegppeared in the list of
identified officials no later than 7 November 2009'he JAAB
concluded that the complainant had suffered no éssker name had
already been included in the list of officials ciolesed for the 2009
promotion exercise and that in the event she wasded a personal
promotion in the 2009 exercise, it would be madeoeetive to the
date upon which she became eligible, taking intmant all her prior
service. Thus, the JAAB could find no grounds wbet®r for her
grievance.

3. By letter of 29 June 2011, the complainant wasriné of
the Director-General’s decision to accept the unans recommendation
of the JAAB and consequently, to reject her grieeaas “entirely
groundless and devoid of merit”. That is the impagydecision.

4. The Tribunal is requested to set aside the impugned
decision; to set aside the 2008 personal promai@icise; to order
the Organization to pay 5,000 Swiss francs formioeal and material
damages suffered; and to award 2,000 Swiss francslated costs.
The grounds for complaint are presented in Se&iabove.

5. As the Tribunal finds the complaint to be unfoundedthe
merits, it is unnecessary to rule on the questfowlether or not the
complainant had a cause of action, i.e. wheth@obthe complainant
suffered any direct moral or material loss. Thebiinal is of
the opinion that the ILO conducted the 2008 persqmamotion
exercise in accordance with the applicable rules @mocedures. The
ILO properly applied the new Office Procedure (N&5, which took
effect from 22 October 2009) to the 2008 personaimotion
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exercise. The 2008 promotion exercise was annouoicetB October
2009 to the staff by an e-mail informing all offis that the exercise
would be carried out in accordance with Office Rdae No. 125
then in force. That Office Procedure clarifiedptragraph 9, that “all
contracts established under the Staff Regulationsthe Rules
Governing Conditions of Service of Short-term Géls count for the
purpose of calculating the required length of sexti Paragraph 15,
under the heading “Responsibilities”, provides tht officials who
consider that they meet the eligibility requirensemust check within
the given deadline that they appear on the listvdrap by HRD”.
Considering that the 2008 promotion exercise wamdhed after
Office Procedure No. 125 took effect, the ILO wasrect to follow
its provisions for the promotion exercise, and tiwise of Circular
No. 334, Series 6, as the complainant suggests.chimplainant did
not have any acquired right to the 2008 promotier@se, promotions
being considered “an optional and exceptional dtsunary
measure which is subject to only limited reviewthg Tribunal” (see
Judgments 2668, under 11, 1500, under 4, 1109 uhdand 1973,
under 5). Considering the above, the Tribunal desgy with the
complainant’s assertion that Office Procedure N26 Was applied
retroactively and the implementation of the procedlid not affect any
acquired right.

6. The Tribunal agrees with the JAAB’s conclusion thiag
complainant was properly informed regarding the @domotion
exercise as she had access to her office e-mdilgdand after her
absence on annual leave and she could have readntiad sent to all
staff explaining the procedure for the 2008 proomtexercise. She
returned to work on 27 October 2009, within the Gvé&mber 2009
deadline for verifying the list of officials congiced for promotion.
The Tribunal also agrees with the finding of theAlBAthat “checking
one’s eligibility for a personal promotion, whick not an automatic
entitlement, is certainly not an undue burden faffsnembers”. It is
uncontested that the complainant was eligible lier2008 promotion
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exercise but as she failed to fulfil the requiretsesf paragraph 15 of
Office Procedure No. 125, she was not consideredhi® exercise.
However, the Tribunal notes that the complainard imaluded on the
list for the 2009 promotion exercise.

7. The claim that the ILO did not publish the list afficials
who were promoted as a result of the 2008 promogrercise, is
unfounded. In accordance with paragraph 30 of ©ffRrocedure
No. 125 which provides that “[p]Jersonal promotianifi be published
as such in the regular staff movements list”, tlg Wwas made
available on the HRD web page of the intranet. Riigas, the
Tribunal is of the opinion that the publicationtbé list (which in this
case was properly done) is irrelevant to the lamdas of the
impugned decision as it occurred after the decisran taken, and it
merely affects the efficacy of the decision and tinee limits for
contesting the decision.

8. The complainant raises the issue of the promotfamother
official who had never served in the field, in \dtibn of paragraph 4
of Article 6.8.2 of the Staff Regulations. The Il@ints out that the
promotion was lawful as the criterion of mobilityvoked by the
complainant was suspended in 2002 by Circular 6, &eries 6, of
21 January 2002. The Tribunal notes that that ptimmowhether
lawful or not, has no effect on the complainanitsation, nor on the
complainant’s non-inclusion in the list of candelteligible for the
2008 promotion exercise. As such, the complainaatguments in
this respect will not be considered by the Tribunal

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 1 Novemiafl3,
Mr Giuseppe Barbagallo, President of the Tribumét, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Michael F. Moore

Hugh A. Rawlins
Catherine Comtet
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