Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

115th Session Judgment No. 3241

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs P. A. agairthe
European Southern Observatory (ESO) on 16 Nover2b&d and
corrected on 21 December 2010, ESO’s reply of 5411, the
complainant’s rejoinder of 31 May and the Obsemésosurrejoinder
of 8 August 2011,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, an Italian national born in 19f@ned the
Observatory in 1994. She was first employed under Successive
one-year contracts as a non-established membeheofpérsonnel
and subsequently under a three-year contract asntannational
Staff Member. Upon the expiry of her contract on Bily 2001
she separated from service. With effect from 1Y AQ05 she was
employed under a three-year fixed-term contract Ifaernational
Staff Members as an Operations Staff AstronomethatLa Silla
Paranal Observatory in Chile; this contract wasegbently extended
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for three years until 30 June 2011. Due to healbblems, she
was offered a reassignment, which she acceptedhdopost of
Instrumentation Physicist in the Instrumentationjégts Department
of the Instrumentation Division at the Observaterifeadquarters in
Garching, Germany. She took up her new duties igu&ti2009 and
in December 2010 she was offered a second threeey@ension of
her contract until 30 June 2014.

The complainant’s performance review for 2008 weesnth up
by her supervisor in November of that year. As disagreed with
its content, she refused to sign the review forrd arnovided her
comments in two separate letters dated 25 Nover@dbéB8. Her
supervisor signed the form on 5 December 2008. ddraplainant
met with the Head of her Division on 16 Decemberdiscuss the
performance review. Her goals and objectives fodR2Were then
revised, but she still refused to sign. The Hea®iofsion noted this
on the review form, which he signed that same day.

Over the course of the following year the complain&ad
numerous e-mail exchanges, telephone conversatindsmeetings
with several members of the Administration conaggrissues related
to her employment, including her performance resgiefor 2008
and 2009. In a letter of 19 February 2010 to thee@or General
she stated that she wished to file an official clammp challenging
the Observatory’s inability to find a solution rediag, inter alia, the
finalisation of her performance reviews for 20081 &009, and she
requested mediation in this respect.

The Head of Human Resources wrote to the complainan
5 May 2010, asking her to provide a detailed remdrther work
activities and related achievements for the pefradn January to
August 2009. He explained that the Director Genewxallld forward
this to a competent and qualified person who wabhien review
her performance. He indicated that the review wawubd in itself
constitute a decision within the meaning of thevigions of the Staff
Rules and Regulations related to disputes and Ep@ddee complainant
subsequently provided the requested report; thee@atory added
its comments and provided ratings of “Good” in saseetions. With
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respect to her overall performance, it was statatl she consistently
met her job requirements. On 6 June 2010 the HdaHumnan
Resources signed the report on behalf of the Qirggeneral.

By a letter of 18 June 2010 the complainant natifiee Director
General that she was appealing his failure to éalecision regarding
her complaint of 19 February and she asked hinotsider her letter
of that date as part of her appeal. Referring éoabmments she had
provided in response to her 2008 performance revihe reiterated
that it was tainted with procedural flaws. Sheetdathat her review
for 2009 had not been completed but that, as specéad to receive it
the following week, she reserved her right to medments on it in
due course.

In a letter of 6 July 2010, appended to which wag t
complainant’s performance review for the periodrfrdanuary to July
2009, the Head of Human Resources informed her thmatreview
process for 2008 was closed and that it had coohphgh the
principles set out in Administrative Circular Na. I8e reiterated that
a review of performance was not an appealable idecigursuant
to the Staff Rules and Regulations. On 16 Novemd@iO the
complainant filed the present complaint with thébtinal, indicating
on the complaint form that no express decision badn taken in
response to her letter of 18 June 2010 and thath&hnefore impugned
the implicit rejection of the claims contained thier

B. The complainant submits that, pursuant to Articl&/IR1.07 of
the Staff Rules, the Director General ought to htaken a final
decision on her appeal after consulting the Joidvigory Appeals
Board. However, in this case, her appeal was fietresl to that body.
In addition, before filing her internal appeal witte Director General,
she unsuccessfully attempted to resolve her wddte® issues by
requesting the assistance of the Human Resourogsiddi. In her
view, she therefore exhausted the internal meansdoéss as required
by paragraph 1 of Article VII of the Statute of thebunal.

Referring to her letters of 19 February and 18 JR@&0, the
complainant argues that she is entitled to reqaiestcond review of
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her performance for the year 2008 because the fiiestormance
review was flawed. In particular, she had no pnearning that

her supervisor would evaluate her performance les®urably

than before. Consequently, she was deprived ofofiportunity to

discuss and correct any behaviour that was coresidensatisfactory,
in breach of the basic principles governing thefqgrerance review
process. Also, one of her agreed work goals wagsedvwithout

her prior agreement, and she was therefore assess#te basis of
erroneous criteria. She asserts that, after cliafigrher 2008 review,
she was accused of refusing to recognise her sgpessauthority,

which she denies. She further submits that her 280w was not
adequate. In her view, her performance during texiod often

exceeded requirements and in the past this hadteddn ratings of
“Very Good” or “Outstanding”, rather than merely 6&d”". In support
of her arguments, she has produced a list of aements which she
alleges were not taken into account as part oétaluation.

The complainant asks the Tribunal to quash heropmdnce
review evaluations for 2008 and for the period frdamuary to July
2009, and to order ESO to carry out new apprafsalhose periods.

C. Inits reply ESO submits that, according to Arti®ell 2.02 of
the Staff Regulations, a performance review isap&n to an internal
appeal, and the complainant’s contract expresspulates that it
is subject to the provisions of the Staff Rules d&ebulations as
well as to all other relevant official instructionk points out that
Administrative Circular No. 8 sets out the procedapplicable to
annual performance reviews. The procedure for theptainant’s
2008 performance review was completed on 16 Deceg28, when
the Head of Division added his comments to the fdfshe wished to
challenge that review, the complainant should Hded a complaint
with the Tribunal within ninety days from that dates she failed to
do so, her claims in this respect are time-bafESD denies that there
was an implicit rejection of her claims. Furtheremathe procedure for
the complainant’s performance review for the pefimin January to
July 2009 was completed on 6 June 2010 and anynglaglated to
that review are likewise time-barred.
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On the merits, the Observatory contends that trsesasnent
of a staff member’'s performance is at the discretodd her or his
supervisor. A staff member may express any disageae with
that assessment by adding comments and by requebtnHead of
Division to add comments as well. ESO argues thatcomplainant
does not plead or adduce any evidence that these avanistake
or abuse of authority on the part of her supervisated to her
2008 performance review. In its view, the same @nis apply
with respect to her review for the first part of020 Regarding
her allegation that one of the goals on her 200&wewas changed,
it states that this is not supported by her own roemts in the
relevant section of the review form. Lastly, it sts that all of
the complainant’'s achievements were consideredssessing her
performance, and her activities did not merit ehbigrating.

D. In her rejoinder the complainant asserts that hemptaint
is receivable because it was filed within the priesd time limits.
She develops her pleas and contends that the Qibsgrwefused
to consider documents which, in her view, contaimsttience of
procedural flaws in the performance review procedur

E. Inits surrejoinder ESO maintains its positionuil &nd reiterates
that the complaint is irreceivable.

CONSIDERATIONS

1. The complainant, who is presently employed as an
Instrumentation Physicist with ESO at its headararin Garching,
Germany, challenges her performance evaluatiorewevifor 2008
and for January to July 2009 when she worked agafipas Staff
Astronomer at ESO'’s La Silla Paranal Observatorghiile. She filed
her complaint with the Tribunal and contends thaisireceivable
under Article VII(3) of the Tribunal's Statute. Bhishe states, is
because the Director General of ESO failed to nealdecision on
an appeal which she lodged with him on the mattihinv sixty
days after he was notified of her appeal. She stétether, that she
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exhausted all other means of redress under ES@f$ B¢gulations
and had, in fact, even tried to have her conceettted by mediation
with the assistance of the Human Resources Diviswithout

success. She also insists that her challenges eopénformance
evaluation reviews are meritorious because theuatiah and review
processes were tainted with irregularities and wieeeefore flawed.

2. By way of relief, the complainant asks the Tributtatjuash
her performance review evaluation for 2008 and éwaluation
for January to July 2009, and to direct that thdgomance review
process should be redone. She does not claim damagests.

3. ESO submits that the complaint is not receivabig, iasists
that, in any event, the complainant’s claims aremneritorious.

4. Receivability is therefore a threshold issue, whigh first
be considered.

5. It is settled law that a complaint may be lodgedciast
a final or implicit rejection of claims of the natubrought by the
complainant. Thus it was determined, in Judgmer@12%nder 11,
that an assessment report can constitute a decdi@mrsely affecting
the person concerned and may be impugned in primgeedefore the
Tribunal after internal means of redress have lee¢rausted. This is
buttressed by the statement of principle in Judgr686, under 3, that
such matters may be so challenged since everyalffias an interest
in the proper establishment of reports on her srp@rformance, on
which her or his career will depend. However, saatecision must be
challenged in a timely manner and in accordancé wie relevant
staff rules and regulations. If not so challenged, decision becomes
final and cannot be reopened (see Judgment 3088y Wi.

6. The complainant contends that there was an implicit
decision by the Director General of ESO to rejemt &ppeal against
her 2008 and January to July 2009 performance &vatuassessments.
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7. According to the complainant, she complained to the
Director General, by letter of 19 February 2010attthere were
irregularities in the processes of her performareeews for 2008
and for January to July 2009. As a result of thhegald irregularities,
she did not sign the performance review forms aigdl to have the
matters reviewed by ESO internally. The mattersewsot resolved
and she received no response from the Director @er&he therefore
sent a further letter, dated 18 June 2010, to tivecidr General.
In that letter she pointed out that he had notiedplo her letter of
19 February 2010 within sixty days and, additionathat the Human
Resources Division had taken no action to resdieeigsues she had
raised concerning her performance review evaluatfon 2008 and
for January to July 2009. She interpreted thesmigistances to be an
implicit negative decision on these issues andasthed him to treat
her letter of 18 June 2010 as an appeal agairtstiéezsion.

8. Referring to Chapter VI, Section 1, of the StafgRlations,
the complainant submits that her appeal, by waythef letter of
18 June 2010, had to be decided by the Directorefaénafter
consultation of the Joint Advisory Appeals BoartieSontends that
the Administration failed to transmit the matterthe Board and that,
as a result, there was an implicit rejection of &gpeal. This caused
her to file her complaint with the Tribunal on 16Wmber 2010.

9. In effect, the complainant asserts that her complas
receivable because the Director General failedrtvige her with
a decision on her appeal contained in her lettdrinrodated 18 June
2010 within sixty days after he was notified of hegppeal. This
accordingly became an implicit negative decision raid-August
2010. She then had ninety days to file her complaith the Tribunal,
so that her complaint filed on 16 November 2010 wex®ivable as
she had exhausted her internal remedies.

10. ESO submits that the complaint is not receivabtzabse the
complainant did not file it in a timely manner.
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11. According to ESO, the complainant's performanceewv
for the year 2008 was drawn up in November 2008sigwed by the
complainant’s supervisor on 5 December 2008. Theptainant
did not sign the form and submitted comments irtiligathat she
disagreed with parts of her evaluation and soméenf goals and
objectives. She also asked the Head of her Divismridiscuss
the problem”. ESO states that she met with the Hdddivision on
16 December 2008 and that, during the meeting, doals and
objectives for the year 2009 were revised. Afteat tmeeting, the
complainant tried to discuss her concerns regaritie @008 and 2009
performance reviews with various persons within EBOluding the
Human Resources Division and representatives dbtdwé Association.

12. In relation to the complainant’s performance reviéw
January to July 2009, ESO states that the compiltireceived a
first draft of her performance review for the fiisalf of 2009 on
11 February 2010. In her letter to the Director &ahof 19 February
2010, she complained that her activities were patpietely reflected
in that review. According to ESO, the Director Gethénstructed the
Head of Human Resources to discuss this issuethgtltomplainant.
ESO further states that, in a letter dated 5 May020 the complainant,
the Head of Human Resources confirmed, on behalh@fDirector
General, that an agreement had been reached vétledimplainant
on the procedure for the preparation of the perémte review for
January to July 2009. According to that letter, ¢benplainant was to
provide the Human Resources Division with a dedaiteport on
her work activities and the results achieved during period of
January to August 2009. The Director General was tio pass that
information to a competent and qualified person dor evaluation
of the complainant’s performance during that peridte letter of
5 May 2010 further states that, according to thaff SRegulations,
a performance review does not constitute a decigibich may be
challenged by an internal appeal. According to E8@, result was
that the complainant presented her report, commeete added and
her performance was evaluated as “Good”. The dvessessment
was that the complainant consistently met her gduirements and
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the performance review was signed by the Head ofidtuResources
on 6 June 2010.

13. ESO draws attention to the fact that AdministratBiecular
No. 8 provides for those cases in which an emplalisagrees with
the performance review as signed by the supervidwe.procedure is
that the competent Head of Division meets withdtaéf member and
the supervisor and then adds her or his commerttsetperformance
review. According to ESO, the performance reviewdmpleted and
becomes final on the date when the Head of Divisa@ns the
document, and the ninety-day period for a compl&irbe filed with
the Tribunal runs from the day on which the congadeperformance
review is forwarded to the staff member concerrie80 submits
that the complainant’s performance review for 20@8 signed by the
Head of Division on 16 December 2008 and handdtietahat same
day, so that the deadline for filing a complaintiagt that review
expired ninety days after that date.

14. The complainant acknowledges that she met withHbad
of her Division on 16 December 2008. However, shssis that
he refused to discuss the 2008 evaluation and éacusstead upon
setting the goals and objectives for 2009. As faslae is concerned,
there was no exchange with the Head of Divisionrexpuired in
Administrative Circular No. 8, with respect to tB808 performance
review. Consequently, she appealed to the Dirégereral concerning
that review as well as the review for January tty A009, by her
letter of 18 June 2010, after the problems, assalethem, were not
resolved by the internal process.

15. This is an opportune time to determine two mattiest
arise from the foregoing submissions. The firstc@cerned with
the question whether an appeal lies to the Dire@eneral, in
consultation with the Joint Advisory Appeals Boasd, matters dealing
with performance evaluation reviews. The secondoiscerned with
the question of when a performance review evaloasocompleted
and becomes final under ESO’s Staff Regulations.
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16. These issues hinge upon the relevant provisionthadfe
Regulations.

17. Article R Il 2.02 of the Staff Regulations, entdle
“Performance review”, states as follows:

“The work performed by each staff member shall peraised annually in

an appraisal report (performance review) transnhittethe staff member

concerned, to which the latter may add any commehtsh he considers

helpful. This performance review shall not itsebinstitute a decision

under the terms of Staff Regulation VI 1.01 et seq.”

18. Chapter VI of the Staff Regulations, to which theowe
article refers, is entitled “Disputes and Appeal$i. addition to
mandating the Director General to provide faciditfter mediation, it
confers a right to an internal appeal from an agslvexdministrative
decision upon employees of the organisation. I seft the time
within which such an appeal must be lodged withDirector General.
The Director General is mandated to adjudicate ghpeal but is
required to consult with the Joint Advisory Appe&@eard prior to
making his decision. Chapter VI also provides far hearing before the
Board and for the Board to submit its recommendattiothe Director
General, and then for the notification of the diecigo an appellant.
However, on the wording of Article R Il 2.02, a f;emance review
is not a decision which may be the subject of aerival appeal
under the provisions of Chapter VI of the Staff Ratjons. Whilst
the Tribunal considers this exclusion to be reglddt, it follows
that ESO’s contention that an internal appeal du#slie from the
complainant’s performance evaluation reviews iseaxir

19. In the absence of a right of appeal to the Dire@eneral, in
consultation with the Joint Advisory Appeals Boatds necessary to
establish when a performance review becomes fgiate this will
determine the time from which the limitation folirffg a complaint
with the Tribunal runs.

20. Administrative Circular No. 8 relevantly providebat a
staff member's performance is to be documented rinappraisal
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report (the performance review) comprising the ltesof an annual
interview between the supervisor and the staff nesri performance
assessment by the supervisor and a summary ofyteedrobjectives
for the following year. Once the appraisal repsricompleted, it is
to be sent, together with any related documenttidcstaff member.
The staff member is to sign it, certifying that sinehe has read it. The
staff member may add any appropriate comments. &Vherstaff
member has added comments, the supervisor musieuthat action
has been taken. In the event that there is a @eamnt between
the staff member and the supervisor, the Head wisbn is to meet
with them and add her or his comments. As far asaly be discerned
from the Circular, this ends the process. It seesasonable to
conclude, therefore, that a complaint with the tinél would have to
be filed within ninety days after an aggrieved fstaémber receives
the performance review with the comments of thedHefDivision
following this meeting. This accords with ESO’s sussions.

21. ltis against the foregoing background that thémal shall
consider whether the complaint in this matter wbed fin a timely
manner.

22. According to the complainant, the event that triggethe
time limits provided for in Article VIl of the State of the Tribunal
was her letter of appeal of 18 June 2010 to theeddir General.
She states that this letter was received by ESQ1Jlodune, so that
the first time limit (the sixty days) towards thenglicit refusal
commenced on 22 June 2010 and expired on 20 Alfi€. The
second time limit (the ninety days), under Artigl#(2) of the Statute,
commenced, in her view, on 21 August 2010 and egpion
19 November 2010. She further asserts that her leamipto the
Tribunal was “posted on 15 November 2010” and dherefore
complied with the time limit set by Article VII(3pf the Statute.
However, leaving aside the fact that the complaiais filed on
16 November 2010 and not, as the complainant apgeasuggest,
on 15 November 2010, her position on this issuenisany case
mistaken, since it presupposes that there is & agfjlappeal to the
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Director General against an adverse performanciewe\As stated
earlier, no internal appeal lies against decismmsuch matters under
ESO’s Staff Regulations.

23. In her rejoinder the complainant contends that ESO’
procedures establish that the performance revieig,dollowing the
discussion in the meeting with the Head of Divisiatth “signatures
on both sides”. ESO notes, however, that the cdnmgohd has not
specified the procedure to which she refers, arsres that such
a procedure does not exist. The complainant hasbrmight any
evidence to show the existence of this procedure.

24. Under ESO’s Staff Regulations, the performance esgvi
process ended with the meeting of 16 December ZDIBB. meeting
was occasioned because of the complainant’s disagnat with her
supervisor's assessment. Her performance revie®d08, which she
has produced as an annex to her complaint, showler®e of that
meeting. The supervisor's comments and performaveduation are
entered on the document. The final entry, underrtifieic, “Review
by the Head of Division”, shows the comment entdredhe latter. It
states that the performance review was discussetiGoBecember
2008 and that the modified objectives for 2009 wezad to the
complainant, but that she refused to sign the dectas is.

25. However, the refusal to sign does not keep theevevi
process in abeyance while an appeal, to which tisame entitlement,
is pursued. The complainant had ninety days fronbééember 2008
to file her complaint with the Tribunal. By filinij on 16 November
2010, she exceeded that time limit by a consideratargin.

26. The result is that the aspect of the complaint tvhie
concerned with the 2008 performance review mustdisenissed
because it is not receivable.

27. With respect to the performance review for Januaaryuly
2009, ESO states that, after the complainant daajletd the initial
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draft that she received on 11 February 2010, ther® an agreement
that the review for that period was to be condutigé different and
“exceptional procedure” because of the complaisargassignment
from Chile to Germany in August 2009.

28. Detalls of this agreement may be found in the fedtted
5 May 2010 which the Head of Human Resources wtoteghe
complainant. It was in reply to the complainanggdr of 19 February
2010 in which she expressed her concerns and disagnts with her
2009 performance review, among other things. lati@h to the 2009
review, the complainant was asked to provide then&tu Resources
Division with a report of her work and activitiesrfthe first period of
20009. It will be recalled that the letter indicatbdt, on receipt of that
report, the Director General would appoint a qiedifand competent
person to do an evaluation.

29. There is on record a performance review which wased
after the complainant’s letter of 19 February 20T8e document
was signed by the Head of Human Resources on 6 20b@. His
final note on the document states, in relationhe tomplainant’s
performance for the first half of 2009, that shexsistently met job
requirements. ESO states that this performancewewas given or
dispatched to the complainant on 6 July 2010 atatest. It attaches
to its submissions a copy of the letter dated g 200 from the Head
of Human Resources to the complainant. The perfocmaeview for
the first period of 2009 was appended to thattette

30. ESO accepts that the letter of 6 July 2010 conthm@ew
decision on the performance review for that perlbdontends that it
is the decision of that date which triggered timeetilimit for filing a
complaint against the 2009 performance reviewidrview, the time
limit had expired before the complaint was filedlwtihe Tribunal on
16 November 2010.

31. ESO’s arguments on this issue present some diffssulThe
process of performance evaluation for the firsiqukof 2009 was in
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fact exceptional, as ESO concedes. The complaidi@nnot object
to it. However, as she indicates, it was a proceduhich ESO
unilaterally put in place. The process that ititastd for the further
review should have followed the procedures set inuthe Staff
Regulations and in Administrative Circular No. & fperformance
reviews, but it did not.

32. When the Head of Human Resources asked the coraptain
in his letter of 5 May 2010, to provide the HumagsBurces Division
with a report of her work and activities for thestiperiod of 2009,
this set in motion a further performance revieworfrthat time it
would have been prudent, in the interest of fasnés have followed
that aspect of Administrative Circular No. 8 whigyuires a meeting
at which the complainant’s report and the commehesein were
discussed. This was not done.

33. There is no evidence that there was a final meetong
discuss the outstanding issues of concern for @89 Jerformance
review, with comments, as obtained in the casehef2008 review,
for example. That meeting would have put all partmgesent in
an informed position to write their comments angdnsthe final
performance review document. That act would havaliBed the
process in accordance with relevant provisionsy évilhe complainant
refused to sign the document.

34. Accordingly, it is important to note the effect of
Article R 11 2.02 of ESO’s Staff Regulations. While precludes an
internal appeal from a performance review, it rie@ff that there is
an annual performance review process to which asaii member
is entitled. This process is elaborated, in paldigun Section Il of
Administrative Circular No. 8.

35. When therefore the complainant “appealed” to thee®or
General, by way of her letter of 18 June 2010, whs, in relation
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to her performance review for the first part of 200n effect,

requesting the completion of the review processttiat period. As
earlier indicated, the process for her 2008 reweas completed on
16 December 2008 when she met with the Head ofsDivi In order
to complete the January to July 2009 performaneewe process,
there should have been, at least, a similar mestittg her Head of
Division, possibly attended by the Head of Humasdreces as well,
to discuss and review the complainant’s respons¢héoletter of

5 May 2010.

36. By not responding to the complainant's letter of luhe
2010 concerning the outstanding issues on her danoaluly 2009
performance review, the Director General implicitlgjected her
request to complete that review process. The imtpliejection
crystallised on or about 18 August 2010. The complat had ninety
days from that date to file her complaint with hdbunal to impugn
the performance review for the first part of 208& she filed the
complaint on 16 November 2010, she filed it withire stipulated
time. Her complaint is therefore receivable ins@arit relates to her
performance review for that period.

37. In summary, the complainant seeks an order quadiéng
performance review evaluation for 2008, but thapeat of her
complaint is not receivable and is accordingly dssad. The aspect
of the complaint in which the complainant seeksoaser quashing
her performance review evaluation for the firstigerof 2009
is receivable. Inasmuch as the process is incompthait matter is
returned to the organisation for a performanceeng\up be concluded
in accordance with the Staff Regulations and Adstiative Circular
No. 8. The complainant does not seek damages. édthahere is
no prayer for costs, she is entitled to one halhef costs in these
proceedings, which the Tribunal sets at 2,000 euros
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DECISION

For the above reasons,

1. The matter is remitted to ESO for the complainapgsformance
review for the first part of 2009 to be concluded i
accordance with ESO’s Staff Regulations and, itiqdar, with
Administrative Circular No. 8, as advised in pasir 35, above.

2. ESO shall pay the complainant 2,000 euros in costs.

3. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 8 May 208,Giuseppe
Barbagallo, Presiding Judge of the Tribunal fos ttdse, Mr Michael
F. Moore, Judge, and Sir Hugh A. Rawlins, Judgm bielow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.
Giuseppe Barbagallo
Michael F. Moore

Hugh A. Rawlins
Catherine Comtet
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