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115th Session Judgment No. 3226

THE ADMINISTRATIVE TRIBUNAL,

Considering the fifth complaint filed by Mrs S. Mgainst
the World Intellectual Property Organization (WIP@) 19 February
2011 and corrected on 29 April, WIPO'’s reply of Qughst, the
complainant’s rejoinder of 14 November 2011 and@hnganization’s
surrejoinder of 23 February 2012;

Considering Article Il, paragraph 5, of the Statotéhe Tribunal
and Article 6 of its Rules;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Information concerning the complainant’s careeNVd#PO may be
found in Judgments 3185, 3186 and 3187 delivereldeoriirst, second
and third complaints respectively, and in Judgn3225 delivered this
day on her fourth complaint. It should be recatleat, at the material
time, the complainant, who had been recruited omhart-term
contract which was renewed several times, heldadegyG4 post in the
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Processing Service of the Patent Cooperation Tré&erations
Division. On 15 September 2009 she was placed dnlsave. She
resumed work on a part-time basis on 14 Decemb@®,2ben on a
full-time basis on 4 January 2010.

On 14 January the complainant was offered a renesfal
her contract for the period from 15 February uldl December
2010, which was subsequently extended until 6 Fegr2011. In
accordance with the terms and conditions applicablehort-term
employees, which were appended to the contract,ctimplainant
was entitled to two working days of sick leave pmonth of
employment and any absence beyond the days ofeemtiit to sick
leave would give rise to a salary deduction. Th@mgainant was also
covered by medical/accident insurance and lossofiegs insurance.
According to the summary of benefits provided by fimsurance
brokers responsible for the day-to-day adminisirabf the collective
insurance contract for “short-term employees” coded between
WIPO and the insurers, in the event of temporatgl hisablement on
account of illness, the brokers pay the “employekgy salary per
day of disablement for a maximum of 13 weeks frowm 5th day of
the disablement or the exhaustion of paid sickdeahichever is the
earlier, and then at 50% of daily salary for ua tiurther 13 weeks”.

The complainant was absent on sick leave on 24ugepr2010,
and she then worked at 80 per cent for most of Ma&he was
hospitalised on 29 May and did not return to wonkiluLl4 June. On
the morning of 24 June she had to take time offtfeatment in
hospital. Her regular doctor subsequently presdridull day’s sick
leave on 28 June and then 50 per cent sick leavié &rAugust
inclusive.

On 31 August the complainant noticed that she la@deteived
her full salary for that month and she asked themiidstration
whether the “difference” — amounting to some 2,5¥ss francs —
would be covered by the insurance brokers. Thatesday, it was
explained to her that, as she had exhausted Hetesige entitlement,
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a deduction had been made from her salary fore¢hiegfrom 16 July
to 8 August, and that her file had been forwardedhe insurance
company providing loss-of-earnings coverage.

On 2 September the complainant wrote to the addimgctor of
the Human Resources Management Department to iriernthat she
had still not received her full pay and to ask todlook into the matter
without delay. She received the answer on the sdagethat her file
had been forwarded to the insurance brokers on ddugt, that a
reminder had been sent to them on 31 August artcstieawould be
notified as soon as they replied.

On 14 September the complainant was informed timat t
insurance brokers’ medical adviser had “confirmedWIPO that her
sick leave “in June and August 2010” was relateth&d in the period
from September 2009 to March 2010 and that, inetlsgsumstances,
she would receive 1,233.95 Swiss francs under ¢&s-df-earnings
insurance. This sum was paid on 16 September.

On 13 October the complainant again wrote to themétu
Resources Management Department to express haissutpat her
pay had increased in September 2010 and she aekeal detailed
breakdown of her salary. It transpired that she hedn overpaid
and the excess sum of 830.20 francs was then dmdim her
November salary.

Although in the meantime she had requested andivezte
information regarding the calculation of her Augsatary, she stated
in a memorandum of 27 October, addressed to thiagaEtirector
of the above-mentioned department, that she faitedinderstand
why she had not received her full salary for Augastd she asked
the acting Director to review the situation. By a@morandum of
22 November she was provided with a detailed breakdof that
salary. On 7 December 2010 she wrote to the DireGieneral to
dispute the amount at issue. In a memorandum Jdb8tiary 2011 the
acting Director again supplied the complainant vatbreakdown of
her salary and told her that, if she was not satisfshe could take
up the matter with the insurance brokers.
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In her complaint form the complainant states thatisnpugns the
memorandum of 22 November 2010, and in her subomssshe
challenges the “decisions” contained in that memduan and in that
of 31 January 2011.

On 9 March the complainant asked the acting Direcfothe
Human Resources Management Department to take &fition” with
regard to the insurance brokers. On the next dayeteived the reply
that she should contact the brokers directly, wisioh did on 18 April
2011.

B. The complainant contends that the principle of edreatment
has been breached with regard to sick leave, becabert-term
employees who have served for more than three ylarsot receive
benefits comparable with those offered to staff tnera with a fixed-
term appointment who have likewise served for ntbam three years.
She considers that the Organization failed in ity df care by not
offering her the possibility to compensate for tieeluction in her
salary for August 2010 by using up days of annaak¢ which she
had accumulated. She also taxes WIPO with not smgsuhat the
insurance brokers processed her file in a timelypmea, not sending
them a reminder until 31 August 2010 and not wagrher that she
had exhausted her entitlement to sick leave archtdaduction would
be made from her salary for August 2010.

She further submits that the decision to recover sam of
830.20 francs is devoid of any legal basis and WiHRO committed
“errors”, particularly by not offering to spreadethiecovery of that
amount over several monthly instalments and byimimrming her
that the deduction would be made from her salarjNfavember 2010.

The complainant seeks the setting aside of thesies of
22 November 2010 and 31 January 2011, compendatidhe injury
suffered in the amount of 10,000 euros and 3,50@sein costs.
Lastly, she asks the Tribunal to rule that, shdbkke various sums
be subject to national taxation, she would be lentito a refund of
the tax paid from WIPO.
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C. In its reply the Organization contends that the glamt is
irreceivable. It emphasises that paragraph (b){Zhe introduction
to the Staff Regulations and Staff Rules expliciélycludes staff
“engaged for short-term service, that is for pesiad less than one
year”, from the scope of those texts. The complainaho has always
held contracts of less than one year, belongsisocdtegory of short-
term employees. As she has never had the statas official within
the meaning of Article Il, paragraph 5, of the 8tatof the Tribunal,
the latter is not competent to hear her compl®APO also holds that
the medical certificates relating to the periodrd8 June to 8 August
2010, which the complainant has annexed to her @mpmust be
ignored because, although they bear the same tthate differ from
those which she submitted to the Human Resourcesadtament
Department and are therefore “particularly dubious”

On the merits, the Organization submits that, sisleert-term
employees and WIPO staff members are not in idansituations
in fact or in law, it is permissible to apply difémt sick leave rules
to them. In addition, it considers that it was unde obligation to
propose that the deduction from the complainardlarg for August
2010 be compensated by using up days of annuad.|&sIPO states
that it acted diligently and promptly “at all tinfesnd that it strictly
abided by its contractual obligations towards tbmpglainant as well
as the insurance brokers. In its opinion, the campht could have
foreseen the deduction from her salary for Auguxt(? since she
knew that she had exhausted her entitlement tdegsle. It points out
that on 9 August 2010 the complainant had submitédrm to the
Human Resources Management Department, in whiclagplied for
benefits under her loss-of-earnings insuranceréorsmission to the
insurance brokers.

With regard to the recovery of the overpayment, @/{pbints out
that, in accordance with the Tribunal’'s case law, ilaternational
organisation is entitled to recover an undue paymeom an
employee, provided that it does so within a reaskenperiod of time,
which was the case here. It adds that the compiaiid not ask for
easier terms of repayment, although she could dame so.
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As the Organization considers that the complainteisatious, it
asks the Tribunal to order the complainant to pgygasts.

D. In her rejoinder the complainant discloses that gtowided the

insurance brokers, at their request, with a cedié from her regular
doctor in which he attested that her illness in fegiod between
28 June and 8 August 2010 had been unrelated towthigh had

entailed her sick leave as from 15 September 2009.

She explains that her regular doctor twice supptiedwith two
separate medical certificates, one of which, unthe other, did not
provide any details of her illness in order to podther private life.
She admits that in her submissions she producedcénficates
mentioning her illness, but says that this was stake. She asks the
Tribunal to delete the sentences of WIPQO'’s replyctvlsuggest that
she produced or used forgeries. She now claims ¢oghe amount
of 10,000 euros and argues that her higher clairvaganted in
particular by the Organization’s “offensive commsnivhich, in her
opinion, amount to an abuse of procedure.

E. In its surrejoinder the Organization informs thabtlinal of the
occurrence of a new fact which, in its view, resddére complaint
moot, namely that the insurance brokers’ medicalsad has advised
it that the complainant’s sick leave during theigefrom 28 June to
8 August 2010 and that which began on 15 Septer2b89 were
“different in nature”. Accordingly, a sum of 1,28P. Swiss francs,
corresponding to the outstanding amount of salary fibr August
2010, was paid to the complainant on 2 Februarp201

In other respects, WIPO maintains its position dedies any
abuse of procedure, emphasising that it merely drewTribunal's
attention to the discrepancies between the vamneedical certificates
produced by the complainant. In its view, her clédmthe payment of
10,000 euros in costs is excessive.
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CONSIDERATIONS

1. The provisions on sick leave applying to short-term
employees of WIPO who are in the General Servidegeay and
remunerated at the monthly salary rate, the cayetmrwhich the
complainant belonged until 31 May 2012, read asv:

“[entittement to] two working days per month of emyment. Any

absences of more than two consecutive working day$ more than three

working days in total, within each calendar yeaustrbe supported by a

medical certificate. Any absence beyond the dayemntitlement to sick

leave shall take the form of a deduction from msr(galary) owed to the
short-term employee by WIPO".

The complainant, who at the material time was artsieom
employee, was thus entitled to no more than 24 daggk leave per
annum. As she was recruited under contracts coedltm a period of
11 months and 3 weeks, in the event of being ubfitwork for
more than 24 days, she was covered by compulsssrdbearnings
insurance which entitled her to receive from treunance brokers her
salary for each day of disablement for a maximumidfveeks from
the fifth day of disablement or the exhaustion afdpsick leave,
whichever was the earlier, and then 50 per ceheofaily salary for
up to a further 13 weeks.

2. The complainant was on sick leave from 15 Septenter
13 December 2009. She resumed work on a 50 per bzesis on
14 December and on a full-time basis on 4 Januaip 2The medical
certificates with which she had been issued showet these
absences were due to “great stress at work”. Hprae doctor issued
her with another medical certificate authorising teework at 80 per
cent from 1 until 28 March.

On 2 June 2010 the complainant sent the Human Re=ou
Management Department a medical certificate showliag she had
been hospitalised since 29 May and was unable tk watil 14 June.
On 25 June the complainant submitted another watiE attesting that
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she had been unfit for work for half a day in therning of the
previous day on account of medical treatment. Hetat then issued
her with three certificates for “illness”. Thesertdecates show that
the complainant was absent on 28 June and thatvenieed on a
50 per cent basis as from the next day and unfilgust. Each of
these certificates was forwarded to the Adminigirat

The complainant exhausted the 24 days of sick leawhich she
was entitled for 2010 on 16 July. As from that datededuction
therefore had to be made from her salary and cosgped by her
loss-of-earnings insurance. To that end her fils yeawarded to the
insurance brokers on 11 August. The following mowstie was
informed that, in the opinion of the insurance ek medical
adviser, her sick leave “in June and August 20184 been linked
to that which had commenced in September 2009 amdhwhad
allegedly ended in March 2010. She therefore recktompensation
under her loss-of-earnings insurance correspontiingpalf of her
salary for the period from 16 July to 8 August 2010

As the complainant challenged the deduction maden fher
salary for August 2010, the Organization sent hieremkdown of her
salary in two memorandums of 22 November 2010 ahd&huary
2011. In the latter memorandum WIPO also infornteddomplainant
that, if the explanations which she had been gdidmot satisfy her,
she should contact the insurance brokers direGthe complainant
says that she is impugning the decisions notifigd thhese two
memorandums.

3. On 18 April 2011 the complainant contacted the riasae
brokers to contest the decision to link her sickvie beginning on
28 June 2010 to a previous period of sick leavéerAdbtaining more
precise information on the cause of the sick lesiaeing at the end of
June from the complainant’s regular doctor, thekére reviewed their
decision and paid the outstanding salary due tacdmeplainant, who
thus received her full pay for August 2010. Sinlgis tvas the main
purpose of her complaint, it has become moot im riaspect.
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4. It remains to be considered whether, in the coofsthis
compensation procedure, WIPO failed in its dutyaesistance and
care, and in its duty to inform the complainand émereby caused her
injury for which she may obtain redress.

This is plainly not the case.

The evidence produced by the parties shows thaDtbanization
provided the complainant with clear guidance aght® procedure
to be followed in order to obtain the rectificatioh the erroneous
opinion of the insurance brokers’ medical advisedt the payment of
the compensation due to her under the loss-ofsaggninsurance. It
contacted the insurance brokers to ensure thatdke was settled
correctly, although the collective insurance cacttraerely requires it
to forward the file to them “as soon as possibléiis dispute was not
settled within the normal time frame partly becatise imprecise
wording of the medical certificates led the brokersuppose that the
sick leave prescribed for the period beginning 8dne 2010 had the
same cause as the sick leave prescribed as froBefitember 2009.
WIPO cannot be criticised for not having itself wegted that the
complainant's new illness be specified in the maldicertificates
which she supplied, since this information is cedeby medical
secrecy.

5. The Organization is, however, wrong to tax the clamgant
with producing imprecise medical certificates ine thnternal
proceedings and with not supplying certificatesvgehg the exact
cause of her new sick leave until she filed her gaint, since the
complainant was obliged to waive medical secredy ois-a-vis the
insurance brokers, who had to examine her clainedampensation for
loss of earnings.

Nor are there any grounds for censuring the statsmaade by
the parties in their submissions to the Tribunatesj although they are
caustic, they remain within the accepted boundsheffreedom of
expression enjoyed by the parties to judicial pediggs.
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6. The complainant's plea of unequal treatment is dbame
her challenge to the lawfulness of her status steod-term employee.
The Tribunal has dealt with this issue in Judgm8@R5 also
delivered this day, in which it was decided that¢ ttomplainant
would receive the financial benefits of all kinadswhich she would
have been entitled had she been given a fixed-sgpointment as
from 14 May 1999. The complaint presently before Thibunal has
therefore become moot in this respect.

7. Lastly, the complainant taxes the Organization v#ving
demanded reimbursement of the 830.20 Swiss frahashvwhad been
wrongly credited to her salary for September 2046, an particular,
with not offering to spread the reimbursement iegjion over several
months.

8. In light of the evidence on file, the Tribunal catess that
the complainant was entitled to have the repayroérihe sum due
spread over several months. As she was not givienotttion, the
decision requiring reimbursement of the sum of 83Bwiss francs
in a single deduction is unlawful. In the particutdrcumstances of
this case, the Tribunal will not, however, set adidis decision but
will grant the complainant 200 euros in compensafir the injury
which she suffered.

9. The Organization asks that the complainant be ediéo
pay costs on the grounds that her complaint is ti@xs Given that
the complaint has been allowed, this counterclangroundless and
must therefore be dismissed.

10. As she succeeds in part, the complainant is estilecosts,
which the Tribunal sets at 1,000 euros.

10
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DECISION

For the above reasons,

1. WIPO shall pay the complainant 200 euros in comgigms for
the injury to which reference is made under 8, abov

2. It shall also pay her costs in the amount of 1.€0®s.

3. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 2 May 2(MIB,Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jedgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €prRegistrar.

Delivered in public in Geneva on 4 July 2013.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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