Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

Registry’s translatior
the French text alone
being authoritative.

115th Session Judgment No. 3206

THE ADMINISTRATIVE TRIBUNAL,

Considering the fourth complaint filed by Mr A.M.. ldgainst the
World Intellectual Property Organization (WIPO) @nMarch 2011
and corrected on 22 July, and the Organizatiorpsy/ref 26 October
2011, the complainant not having wished to filejainder;

Considering the comments submitted by Mrs H. ona8dil 2013
at the request of the Tribunal and the complaisactimments thereon
of 28 March 2013;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to this dispute may be found in theig 2712,
concerning the complainant’s first and second camgd, which was
delivered on 6 February 2008, wherein the Tribureahcelled the
appointment of an external candidate — Mrs H. théograde D-1 post
of Director of the Economic Development BureauAoab Countries,
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but asked WIPO to shield her from any injury whialght result from
that cancellation. Pursuant to that judgment, Mrsmds transferred,
with effect from 13 June 2008, to the Office of theputy Director
General, Technical Assistance and Capacity Buil@agtor, with the
title of Director-Advisor.

On 1 October 2009 the Director General appointed Nirto the
grade D-2 position of Senior Project Director. Aetend of that
month she submitted an application for voluntarpasation from
service, which was accepted on 18 November.

On 18 December 2009 the complainant asked the tOirec
General to review the decision to appoint Mrs Hthe grade D-2
position without a competition. As his request wafsised, he referred
the matter to the Appeal Board on 10 May 2010tdrconclusions of
15 October the Board recommended that the Dirgstoreral should
formally advise the complainant that the decisiouestion had been
taken unlawfully. While the Board was of the opmithat filling the
position in question by direct recruitment congétl an abuse of
authority, it did not consider that Mrs H.’s appoient should be
cancelled with retroactive effect, because shedapérated from the
Organization. By a letter of 2 December 2010, whaohnstitutes the
impugned decision, the complainant was advised tiwat Director
General had decided to follow the Board’s recommaéod, but that
recognition of the unlawful nature of Mrs H.’s apgaent had no
effect on her administrative and legal situation.

B. The complainant draws attention to the fact thetpeding to the
Tribunal's case law, his cause of action in chajieg an appointment
decision does not depend on whether he had avediatjood chance
of having his candidature favourably considered; fdct that he was
eligible for the post which was filled suffices.

On the merits, the complainant explains that iplean from the
version of Staff Regulation 4.8(b) of 1 Novembe®@0which applied
at the material time, that “[a]s a general rulelruétment for posts in
the Professional and higher categories must be miadke basis of a
competition and that, as announced in Office Iston No. 58/2006
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of 27 October 2006, the reference to direct reereitt procedures had
been deleted. In his opinion, the decision to appbirs H. without

holding a competition breached not only the prilecipl patere legem

quam ipse fecistibut also the principle of equal treatment, int titea

purpose was to give Mrs H. an undue advantage.cbnaplainant,

who considers that he was deprived of an oppostunitapply for a

post which should have been advertised in a vacanoguncement,
contends that Mrs H. received a “promotion appoeritras a favour”,

in disregard of the case law, which deems any grapromotion at

the time of retirement to be inherently contraryato organisation’s
interests.

The complainant asks the Tribunal to find that bisnplaint
is receivable, that he has a cause of actiontlieaimpugned decision
was taken in breach of Staff Regulation 4.8(b) @fiice Instruction
No. 58/2006 and that it constitutes abuse of aitthoand a
“promotion appointment” contravening the Tribunatase law. He
also asks it to set aside the impugned decisiorwels as that
appointing Mrs H. to the grade D-2 position andotder WIPO to
withdraw the latter decision. Lastly, the complainaequests that
Mrs H. be made to repay all the sums which, indpsion, were
unduly received by her and that WIPO be orderecktalculate her
rights under the voluntary separation programme hed pension
rights.

C. In its reply WIPO submits that the complaint isegeivable. It
holds that the complainant has no cause of actmhtlaat his rights
were restored after the Director General recognited unlawful
nature of Mrs H.'s appointment. WIPO adds that tezision to
grant her application for voluntary separation eauso injury to the
complainant because he had not submitted any seghest. The
Organization is of the view that the claim that Mis should be
ordered to repay the excess amounts which sheedliegeceived is
“purely vindictive”.

On the merits and subsidiarily, the defendant cuigethat the
filing of the complaint attests more to the compéant’s determination
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to hound Mrs H. than to a wish to defend his rightpoints out that
in Judgment 2712 the Tribunal had specified thatrabst be shielded
from any injury which might result from the canegibn of her

appointment to the post of Director of the Economievelopment

Bureau for Arab Countries, and it explains thatdkeision to appoint
her to the grade D-2 position of Senior ProjecteBior had been
taken because the post to which she had beendrestsfin June 2008
did not fully meet her professional expectationdP® denies that
there was any abuse of authority and maintains ttietdecision in

gquestion was not prompted by any considerationsaesgbus to the
Organization’s interests because, on the contramg, of the goals
pursued was to appoint a “first-rate candidate” émdncrease the
number of women at director level. Moreover, itesathat the claim
seeking to have the Tribunal cancel Mrs H.’s apipoémt has become
moot because she has left the Organization.

D. In her comments Mrs H. says that she deplores thanar
in which the complainant is hounding her which, har view, is
indicative of “deep-seated resentment” and “unringitanimosity”.
She says that the complainant himself was dire&tyuited at the
P-5 level in April 1998 and has never won a sirgglmpetition.

E. In his comments the complainant states that hegives a fixed-
term appointment in April 2001 after winning a caatipon to fill a

post of Senior Counsellor at grade P-5. He prodiwesdocuments
clarifying the circumstances surrounding the apmoémt of Mrs H. to
the grade D-2 post.

CONSIDERATIONS

1. By Judgment 2712, delivered on 6 February 2008, the
Tribunal, at the complainant’s request, set adigedecisions taken at
the end of the selection process initiated by WIR@®arch 2005 to
fill the grade D-1 post of Director of the Econonievelopment
Bureau for Arab Countries, because it found tha #ppointee,
Mrs H., did not satisfy one of the conditions stited in the vacancy
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announcement published by the Organization. Althaihg judgment
required WIPO to hold a new competition to fill thest in question,
it also specified that the successful candidatey wad accepted her
appointment in good faith, had to be shielded fiammyg injury which
might result from its cancellation.

2. In order to give effect to this judgment, on 13 008
Mrs H. was appointed to a grade D-1 position in @féice of the
Deputy Director General, Technical Assistance aagdaCity Building
Sector, with the title of Director-Advisor.

3. On 1 October 2009 the Director General appointed Mr
as Senior Project Director in the Coordination 8edbr External
Relations, Industry, Communications and Public @ath. This
appointment to a grade D-2 position was made witficat holding a
competition.

4. It must be noted that on 18 November 2009 the Birec
General decided to grant Mrs H.’s application folumtary separation
under the programme which WIPO had introducedtfostaff in July
2009, and she therefore left the Organization.

5.  The complainant, who considered that Mrs H.’s apipoént
to her last position was unlawful, challenged iotlgh the internal
appeal procedure provided for in Chapter Xl of 8teff Regulations
and Staff Rules.

6. By a decision of 2 December 2010 the Director Ganer
following the recommendation made by the Appeal rBoan
15 October 2010, “formally advise[d] [the complaitiathat the
decision to appoint [Mrs H.] to the post of Senknoject Director
at grade D-2 [had been] taken unlawfully”. This idem did not,
however, entail the withdrawal of the disputed apjment and the
letter notifying the complainant of it even expigsstated that “this
statement [...] [had] no effect on [Mrs H.'s] admin&ive and legal
situation”.
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7. That is the decision which the complainant now igmsi
He asks that it be set aside and he accompang®tinicipal claim
with various additional claims seeking rulings &wland the issuance
of orders by the Tribunal.

8. The additional claims asking the Tribunal to “firidat
the [disputed] appointment constitutes a misuseawthority” and
that “this decision is a ‘promotion appointment’ nt@vening the
Tribunal’'s case law” will be immediately dismissed irreceivable
since, in reality, they must be regarded as pldaaraced in support of
the complainant’s claims to set aside the contedémikions. Indeed,
precedent has it that a complainant may not sekgauin law as
separate claims when he has no cause of actiorantsry such
rulings, which is the case when he can obtain thasking of a
decision and redress (see, for example, Judgmé&as, Linder 4(a),
2251, under 6, or 2299, under 5). This is precisedysituation here,
because a finding by the Tribunal that the abovatimeed pleas had
merit would entail the setting aside of the imputydecision.

9. The Organization raises two objections to the xedmlity
of the complainant's claims to set aside this denisand the
appointment of Mrs H. as a Senior Project Direclibsubmits, first,
that the complainant has no cause of action in gnmg these
decisions and, secondly, that the claims in queskave become
moot.

10. These arguments will not be accepted.

11. As the Tribunal has consistently held, any staffmier who
is eligible to occupy a post has cause of actioseigking the setting
aside of the decision to give that post to anopleeson, irrespective of
his or her real chances of successful appointmenthé post in
question (see, for example, Judgments 1272, urgje28B32, under 8,
or 2959, under 3). It is not disputed in this cs® the complainant
met the legal requirements for the position of 8eRiroject Director
to which Mrs H. was appointed.

6
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12. Furthermore, contrary to the view shared by the egbp
Board and the Director General, Mrs H.’s subseqgeeparation from
WIPO did not affect the complainant’'s cause of agctinor did it
render moot his challenge of her appointment, sthisedecision had
nonetheless been implemented and had thus prodegat effects.
In this respect, Mrs H.'s separation from the Orgation clearly
could not be equated with a withdrawal of her apyoéent, which is
the only circumstance which might have renderec suichallenge
irreceivable or moot (see, in this connection, Joeigts 1680,
under 3, and 2287, under 6).

13. Lastly, the fact that, in his decision of 2 Decem®@10, the
Director General expressly stated that Mrs H. hadnbappointed
through an unlawful procedure does not bar the ¢aimgnt from
impugning that decision. Contrary to the Organ@a@i submissions,
recognition of its unlawful nature cannot, in ifsdde regarded as
a sufficient response to the complainant’'s request the disputed
appointment be withdrawn. In effect, although ie ttircumstances
of the case this withdrawal would be essentiallynisglic, the
complainant retains at least a moral interest igugng that this
appointment disappears altogether from the legiroiConsequently,
the Organization therefore has no grounds for agythat the claims
to have this decision set aside are moot, or tteatdmplainant has no
cause of action in filing them.

14. On the merits, the Tribunal finds that, as the @Qizgtion
has admitted, Mrs H.’s appointment to the post ehi& Project
Director was unlawful.

15. The version of Staff Regulation 4.8(b) of 1 Novempe06,
which applies to this case, stipulates that “[a]sgeneral rule,
recruitment for posts in the [...] higher categoré#mll be made on
the basis of a competition”. It is also obviousnfr@ffice Instruction
No. 58/2006 of 27 October 2006 that the purposth@famendments
to that provision introduced on 1 November 2006 ted&lelet[e] any
reference to direct recruitment procedures” and tmeatly to restrict
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the previous practice of resorting to that procedar appointments
to the staff categories in question. It is therefplain that, although
the principle of recruitment by competition appliesly “as a

general rule”, departures from it can be allowetly am exceptional

cases and with proper justification (see, in respécsimilar cases,
Judgments 2620, under 9 to 11, and 2959 cited albovaer 6 and 7).
While it was perfectly acceptable to appoint Mrs Without a

competition to a grade D-1 position in 2008, giVgiPO’s duty under
Judgment 2712 to shield her from any injury whidighmresult from

the cancellation of her initial appointment, it hbe found that there
was no valid reason to assign her to a grade DsRipo the following

year through the same procedure. Indeed, this dedeparture from
the principle of recruitment by competition, whitttis time afforded
Mrs H. a promotion, could not legitimately have bdesed on the
duty to shield her from the adverse consequencéiseotancellation
of her appointment to her first post.

16. The Director General was therefore right to conelud his
decision of 2 December 2010 that Mrs H.’s appoimires a Senior
Project Director was unlawful. However, he was akst in believing
that this did not oblige him to withdraw that apuaient. Since this
unlawful decision was the subject of an interngdesgh validly filed by
another staff member who had cause of action, tihecidr General
had no option but to withdraw it. Contrary to th@roon expressed by
the Appeal Board, the fact that Mrs H. had left Deganization’s
service in the meantime did not alter that duty tfie reasons already
stated above.

17. It follows from the foregoing that the decision die
Director General of 2 December 2010 and that of ctoer 2009
appointing Mrs H. as Senior Project Director must ¢et aside,
without there being any need to examine the comafdis other
pleas regarding these decisions.
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18. The complainant’s claim that WIPO should be ordet®d
withdraw the disputed appointment has become mimetause the
Tribunal's setting aside of the two aforementioneécisions
obviously suffices.

19. It will be incumbent upon the Organization to emstinat
Mrs H. is shielded from any injury which may resdétom the
cancellation of her appointment to the positiomuestion, which she
accepted in good faith.

20. The complainant asks the Tribunal to order WIP@etjuest
repayment of the additional salary received by Mrsduring her
tenure of office as Senior Project Director, toatealate her pension
rights on the basis of her previous pay and to nsider her
entittement to benefit from the voluntary sepamatiprogramme.
However, as has just been stated, the Organizdtimna duty to
shield Mrs H. from any injury arising from the caflation of
her appointment, which in any case prevents thstaobe of these
claims from being accepted. Furthermore, they aidainly
irreceivable, because the complainant has no cafisaction in
seeking the repayment of Mrs H.'s emoluments oiingalinto
question her pension rights, as these measuresimank no bearing
on his own situation (see, for example, Judgme@122inder 4(a)
and (b)). The same is true of his request thathatlement to benefit
from the voluntary separation programme be reviewetause the
complainant, who did not himself apply for sepamatiunder that
programme, could not have been injured in any wayhle decision
taken with respect to Mrs H. These latter claimes dearly prompted
by vindictiveness, which is no substitute for asmaf action, and will
therefore be dismissed.
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DECISION
For the above reasons,
1. The decision of the Director General of WIPO of 2cBmber

2010 and that of 1 October 2009 appointing Mrs $i.Sanior
Project Director are set aside.

2. All other claims are dismissed.

3. WIPO shall shield Mrs H. from any injury which megsult from
the cancellation of her appointment.

In witness of this judgment, adopted on 26 April20Mr Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jedgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €EpmREgistrar.

Delivered in public in Geneva on 4 July 2013.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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