Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

115th Session Judgment No. 3204

THE ADMINISTRATIVE TRIBUNAL,

Considering the fourth complaint filed by Mr A.J.B. (né H.)
against the International Telecommunication UniolTUj on
21 September 2010, the ITU’s reply of 23 Decembet0?2 the
complainant’s rejoinder of 30 January 2011 and tbeion’'s
surrejoinder of 10 May 2011;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are given in Judgn&s#8 and 2826,
delivered on 11 July 2007 and 8 July 2009 respelgtivon the
complainant’s first and second complaints, and udginent 3203,
also delivered this day. Suffice it to recall thgt a memorandum
dated 27 August 2007 the Secretary-General of thierUinformed
the complainant that he had decided to refer thétemaof the
recognition of same-sex marriage for the purposh®fietermination
of dependency benefits to the ITU Council, for ddegtion, at its
session in 2008. However, the aforementioned mattas not
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submitted to the Council in 2008, nor indeed in 200n a
memorandum of 26 October 2009 the complainant edletipat the
Secretary-General's failure to fulfil the promise had given on
27 August 2007 had caused him distress and he stgli¢hat the
matter be submitted to the Council at its sessior2010. He also
claimed 12,000 Swiss francs in moral damages.

The complainant separated from service on 31 Oct@6€9.
Having received no reply to his memorandum of 26oBer, he filed
an appeal with the Appeal Board on 14 January 261@hich he
reiterated his earlier request and his claim fanages. On 19 January
the Chief of the Administration and Finance Deparmsent a
letter to the complainant, appended to which wadeesion dated
18 December 2009 — which the former had signed edralp of the
Secretary-General — in response to the complamanémorandum.
The decision, inter alia, invited the complainamteiplain the basis
upon which he had quantified his claim for moraihdges.

The Appeal Board delivered its report on 5 March®th which
it recommended, among other things, rejecting tmepdainant’s claim
for moral damages. The following month the mattérsame-sex
marriages and domestic partnerships was submdatéeetiITU Council.
By a letter of 7 May 2010 from the Chief of the Aidistration and
Finance Department the complainant was notifietrialia, that the
Secretary-General had decided to award him 12,@@8sSfrancs in
moral damages as compensation for any injury hétfigve suffered
as a result of the Secretary-General’s failureuiongt the matter to
the Council in 2008.

By a memorandum dated 17 June 2010, a copy of wivih
sent to the complainant and the Secretary-Genéhnal, Chief of
the Administration and Finance Department requegted Chief
of the Accounts Division to pay the complainant thmount of
12,000 francs in execution of the decision of 7 Mdgpwever, by a
letter of 23 June 2010 from the Secretary-Gendhal,complainant
was informed “clearly and unequivocally” that themise given to
him on 7 May was null and void. The Secretary-Gehstated that he
had not approved the payment of moral damagesregpressly or
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tacitly, and that he had decided to follow the reowendation of
the Appeal Board in this respect. Consequentlydtwsion of 7 May
was replaced by his present decision, taken in rdaoce with
Rule 11.1.1.5 of the Staff Regulations and StaffeRuThat is the
impugned decision.

B. The complainant argues that, although the impugtecision
was taken after he had left the service of the bnibis related to a
decision taken while he was still a staff memblkeat is, the decision
not to submit the matter of the recognition of sesee partnerships to
the ITU Council at its session in 2008. In addititme Union violated
his rights by failing to honour a promise which, ks view, was a
term of his employment contract. Consequently, basers that
his complaint is receivable. Referring to the Triblls case law, the
complainant adds that the question of whether bhadas a cause of
action with respect to particular claims is a mattebe determined by
the Tribunal.

On the merits, he again refers to the case lawamsérts that
international organisations have a duty to abidethmir promises.
He contends that he suffered stress as a consexjoérice Union’s
failure to submit the matter of the recognitionsaine-sex marriages
and domestic partnerships to its Council at itsisesin 2008 or 2009.
In fact, he lost confidence in the Union’s willinggs to address this
issue and he therefore decided to pursue employinethie private
sector. The continued uncertainty about his siimataused him moral
injury. He disputes the Appeal Board’s findingghis respect.

With respect to the decision of 7 May 2010, the glammant
contends that he had every reason to believe HeatChief of the
Administration and Finance Department was compdtembnvey to
him the Secretary-General's final decision. He exgffi additional
uncertainty and moral injury as a result of theiglen to declare the
offer of moral damages null and void and, in hisaithe Union must
be held accountable for the consequences of trdedqueacies of its
decision-making process. He therefore submitsithatproper for the
Tribunal to award him exemplary damages.
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The complainant seeks 12,000 Swiss francs in nuznadages for
the ITU’s failure to fulfil the promise made to hiom 27 August 2007,
12,000 francs in moral damages for its failure &y pim the sum he
was offered by way of compensation on 7 May 201@ a further
12,000 francs in exemplary damages. He also seek®st on all the
sums awarded.

C. In its reply the Union contends that, as the complat failed to

challenge the decision not to submit the issueaniessex marriages
to the Council in 2008 within the time limits sattdn the relevant
Staff Regulations and Staff Rules, any relatedhdaare time-barred
and therefore irreceivable. In addition, he hacagse of action with
respect to the decision not to submit the matténeécCouncil in 2009,
because he separated from service on 31 Octolikatoyear and any
decision the Council might have taken would have éffiect only as

from 1 November 2009, when he was no longer a stafhber. The

Union considers that, by submitting the matterhe €Council at its

session in 2010, it fulfilled the promise of 27 Awst) 2007 and also
granted the requests contained in the complainam'siorandum of
26 October 2009 and his internal appeal of 14 Jar2@i0.

On the merits, referring to the case law, the Urstates that the
Chief of the Finance and Administration Departmaidt not have the
authority to make the financial commitment contdime the letter of
7 May 2010. First, pursuant to the Union’s Conwvamtionly elected
officials are empowered to manage its resources ttae Chief of the
Finance and Administration Department is an appdirstaff member
who is only permitted to commit the Union’'s res@msdy express
delegation which, in this case, he did not have.

Secondly, Article 12, paragraph 2, of the Union'mancial
Regulations and Financial Rules stipulates thaexmenses may be
committed without written authorisation from thecBsary-General
or an official duly authorised for that purpose.dén Article 10,
paragraph 4, of the Financial Regulations and FiarRules the
Secretary-General may make s@igratia payments as he deems to
be necessary in the interest of the Union. Howether Chief did not
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request either verbal or written authorisation befanaking the

promise to pay the complainant moral damages aadS#cretary-
General only became aware of the fact of the offeen he received a
copy of the memorandum of 17 June 2010. In lighthef foregoing,

the ITU considers that the legal conditions forammitment to be

effective are not met in this case.

Lastly, the Union submits that the complainantiegdtions that
it failed to honour the promise made in the deacisid 27 August
2007 are incorrect and without foundation. It dertieat he suffered
personal distress or injury to his dignity or regiian.

D. In his rejoinder the complainant develops his pldds states
that he was not informed that the Secretary-Gerteadldecided not
to abide by his promise of 27 August 2007 and, equently, the
applicable time limit to challenge that decisiongée to run on
26 October 2009, when he requested that the is$usame-sex
marriages be submitted to the Council in 2010. tidition, he
reiterates several arguments that he put forwahisithird complaint.

E. Inits surrejoinder the ITU maintains its positiorfull.

CONSIDERATIONS

1. This is the complainant’'s fourth complaint beforkee t
Tribunal. Much of the relevant background is disedsin three related
judgments, namely Judgments 2643 and 2826, andmiamg3203,
also delivered this day.

2. The complainant asserts an entittement to be paid
12,000 Swiss francs in moral damages as a consegjwéithe failure
of the Secretary-General to abide by a decisionnoonicated to
him in a memorandum of 27 August 2007. In the memdum
the Secretary-General explained the steps thatduomiltaken by the
Union to execute Judgment 2643. It included thé¢estant that the
question of the recognition of marriages betweeopfeeof the same
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sex would be submitted to the Council for consitlenaat its session
in 2008 and, as the case may be, the Staff Regntatind Staff Rules
would be modified accordingly.

Not only was the matter not submitted to the Cduinc008, it
was also not submitted in 2009. The complainank oo steps in
either 2008 or 2009 to seek enforcement (on thangsigon it was
enforceable) of the commitment given to him in themorandum of
27 August 2007.

3. From statements made in his brief to the Tribumais
clear that the complainant elected not to challethgefailure of the
Secretary-General to submit the matter to the Gbumeither 2008
or 2009, save for making a demand in his memoranafu®6 October
2009 that the matter be submitted to the Counditatession in 2010.
At least as to the complainant’s inaction in relatito 2008, he
submits that he was “allow[ing] the Secretary-Gaharore time”.

4. Inits reply the ITU appears to challenge the neagility of
the complaint, at least insofar as it seeks tgdte non-compliance
with the statement made on 27 August 2007. It cudethat the
complainant did not challenge the failure to subtiné matter to the
Council in 2008 within the time limits provided foy Chapter Xl of
the Staff Regulations and Staff Rules. This argumers amplified in
its surrejoinder in which it pointed out the conipént’s failure to
contest the implicit decision of the Secretary-Gaheot to submit the
matter to the Council in 2008. Again the argumeaswadvanced by
reference to the complainant’s failure to contestmatter pursuant to
the relevant Staff Regulations and Staff Rules.[@\ihidoes not do so
explicitly, the ITU appears to be raising the issfiavhether or not
the complaint is receivable either on the basis ittarnal remedies
have not been exhausted (Article VII, paragrapbflthe Tribunal's
Statute) or, perhaps, the complaint was not filéthin the required
ninety days (Article VII, paragraph 2, of the Staju

5. The first proposition is correct. The statemenR@fAugust
2007 was a decision to submit the matter to then€ibin 2008 and
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the fact that the matter was not submitted invohegdthe least, an
implicit decision not to do so. No steps were takgrthe complainant
to challenge that implicit decision if, as he noentends, it caused
him injury even if it was only the loss of the oppmity to gain the
benefit of a favourable decision which might hayeermted to his
benefit during the remainder of his employment gy ETU. For this

reason, the complaint, insofar as it is based anawonpliance with
the statement of 27 August 2007, should be dismiasérreceivable.

6. The complainant also argues that he is entitlebetaid
12,000 francs because of a promise or commitmentagted in a
letter of 7 May 2010 to him from the Chief of theliinistration and
Finance Department. In that letter the Chief stated

“I hereby inform you that the Secretary-General thesided to award you

the amount of CHF 12,000 that you requested in ynemorandum of

26 October 2009 and in your above-mentioned apjgeabmpensate the

moral damages that the non-submission of the mait€ouncil 2008 as

mentioned in the decision of 27 August 2007, mayehzaused you.”

This letter has several elements. The first is ithatas expressed
to be sent on behalf of the Secretary-General. Sdwond is that it
asserted that a decision had been made by thet&ge@eneral. The
third is that the decision was an “award” of modaimages in the
amount of 12,000 francs.

7. The ITU submits in its reply that the Secretary-&ahwas
the only person with authority to make a decismpay an amount on
the basis set out in the letter, but he made nd siecision.
Furthermore, the Chief of the Administration anddfice Department
had not been delegated with the authority to ma&elecision.

8. The complainant seeks to rely on the decision @ ldtter
of 7 May 2010 to claim 12,000 francs and challengasthese
proceedings, the decision of the Secretary-GeméraB June 2010 to
nullify and declare void the decision containedhie letter of 7 May.
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9. The substance of this case appears to the Tribionhle
whether the nullifying and voiding of the ostensiblecision to award
12,000 francs in moral damages involves a breatheofTU’s duty to
act in good faith. What this duty to act in goodhfanvolves in a
similar context has already been addressed ireeadses. It is settled
by the Tribunal's case law that, according to tlhies of good
faith, anyone who was a staff member of an orgéibisaand to
whom a promise was made, may expect that promidm tkept by
the organisation. However, the right to fulfilmesit the promise is
conditional. One condition is that the promise dtidae substantive.
Another is that the promise is from someone whaocaspetent
or deemed competent to make it. Yet another is that breach
should cause injury to the person who relies on plamise (see
Judgment 782).

10. However, the principles just discussed concern @xeg
promises. That is, a promise to do or refrain frdmng some act in
the future and upon which the promisee may relytha period
between the making of the promise and the timeHerpromisor to
act or not act. However, these principles are inapapply without
qualification to a commitment capable of immedietglementation
whether it is to be characterised as a promisdaracterised in some
other way.

In the present case, the unequivocal commitmenpay the
complainant was capable of immediate implementatidrhe
commitment was made by someone — the Chief of tfraiAistration
and Finance Department — with clear ostensible aaifyh to
communicate a decision of the Secretary-Generas. dtbommonplace
in international organisations for others in sempositions to speak on
behalf of the organisation’s executive head. Tlierato honour the
commitment and the decision to nullify it made e tSecretary-
General on 23 June 2010 were a breach of the I'flutg to act in
good faith. Moreover, the communication from thewasmentioned
Chief must be taken to have recorded a decisiagheoUnion itself. In
the absence of fraud or some other fundamentajaliy (but not
want of authority), the defendant must abide by deeision and

8



Judgment No. 3204

cannot resile from it as the Secretary-Generalidighurporting to
annul it. The Tribunal is fortified in this conclas by the fact that no
attempt has been made by the ITU to explain whycttramitment
was made in the first place. It is highly improtalthat the making
of the commitment was accidental. Cases may ariserava bare
promise or commitment is made by an organisatiahvathdrawn for
reasons which are consistent with the organisaticting in good
faith. But it is not apparent that this is suctaae

The complainant is therefore entitled to moral dgesafor this
breach, with interest. However, the Tribunal is satisfied that this is
a case for an award of exemplary damages.

DECISION

For the above reasons,

1. The ITU shall pay the complainant 12,000 Swissdsaim moral
damages.

2. It shall pay him interest on this amount at the rait 5 per cent
per annum from 7 May 2010 to the date of payment.

3. The Union shall also pay the complainant 1,300dsan costs.

4. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 10 May 2(MIB Giuseppe
Barbagallo, Presiding Judge of the Tribunal fos ttése, Ms Dolores
M. Hansen, Judge, and Mr Michael F. Moore, Judmgm below, as
do I, Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.

Giuseppe Barbagallo
Dolores M. Hansen
Michael F. Moore
Catherine Comtet



