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114th Session Judgment No. 3189

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Mr G. R. (hiscend),

Mr C. C. (his second), Mr C. D., Ms M. D. (her sedi Mr B. H. (his

third), Ms W. J.-G. and Mr S. N. (his third) agdirtee European
Organisation for the Safety of Air Navigation (Econtrol Agency)
on 26 November 2010, the complaints of Messrs @. ldnhaving

been corrected on 4 January 2011, that of Mr Hl@danuary and
that of Ms D. on 11 January, the Agency’s repliésl® April, the

complainants’ rejoinders of 29 June and Eurocoistsarrejoinders of
7 October 2011;

Considering the complaints filed against EurocdriigoMr C. B.,
Ms S. A. (her fifth), Ms S. B. (her third), Mr R.. Bhis third), Mr J. B.
(his sixth), Mr D. C., Mr H.D.G. (his second), MrPH. (his second),
Mr F.d.J. (his fifth), Mr R.D.K. (his fourth), Mr LP.D.R. (his
second), Mr D.D.S. (his third), Mr J.D.V. (his saed), Mr R. D. (his
fourth), Mr P. D., Mr D. D. (his fourth), Mr A. E(his second),
Mr W. F., Mr S. G. (his third), Mr L. G. (his fodr}t, Mr G. L. (his
fourth), Mr C.L.R. (his third), Mr S. L. (his fifjlh Mr A. O. (his fifth),
Mr T. P. (his fourth), Mr H. P. (his third), Mr RQ. (his fourth),
Mr R. R. (his fourth), Ms K. T. (her third), Mr P.R. (his third) and
Mr S. V. (his second) on 7 February 2011, by MAJ(his fourth),
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Mr T. B. (his second), Mr N. C. (his third), Mr E. (his fourth) and
Ms K. D. (her second) on 24 February 2011, and by ™M D.

(her second), Mr N. D. (his fourth), Ms H. F. (femcond), Mr D. F.
(his second), Mr G. F. (his third), Mr P. F. (hiscend), Mr A. G.
(his third), Mr T. L. (his second), Mr A. L. (higfth), Mr T. M.

(his fourth), Mr R. M. (his second), Mr P. McG. gfthird), Mr H. P.
(his second), Mr S. R. (his fifth), Mr C. R. (hiscend), Mr F. V.
(his fourth), Mr J.-M. V. (his third), Mr M. Y. (lsi third), Mr M. Z.
and Ms E. Z. (her third) on 25 February 2011, tlgercy’s reply of
17 June, the complainants’ rejoinder of 20 July &docontrol's
surrejoinder of 20 October 2011;

Considering the second complaint filed by Mr R. &ainst
Eurocontrol on 15 March 2011, the Agency’s replyQoSeptember
2011 and the complainant’s letter of 13 February22idforming the
Registrar of the Tribunal that he did not wishite & rejoinder;

Considering the complaints filed against Eurocdniyp Messrs
G. A. (his second), F. B. (his fourth), P. C. (kiérd), M. K. and
M. M. (his fifth) on 22 March 2011 and by MessrsH (his second),
J. G. (his fifth), A. L. (his fourth), M. M. (hisih), K.V.d.M. (his
third) and A.V.d.S. (his third) on 23 March, the ekgy’s reply
of 9 September, the complainants’ rejoinder of 18toBer and
Eurocontrol’s surrejoinder of 8 November 2011;

Considering the applications to intervene in thenglaints of
Mr B. and others filed by:

A., M. H., G.
B., P. H., M.
B., V. L. H., A
C., E. I A, J.
C., K J., J.
D.K., M. K., P.
D., M. K., S.
D., S. K., U.
E. G K., D. N.
F., M. K., D.

N
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K., P. R., C.
L., R. S, T.
M.-K., M. S, M.
M. B., J. A. S, D.
M., M. S, C.
M., L. S., P.
McK., J. S, M.
M., C. T.,P.G.
N., S. T., B.
O, R. T,T.
O.R., M. V., M.
P., N. V.., E.
P., C. W., J.-M.
P.-C., D. W., M.
P., A W., R.
P., A W., R.
R., D. W, P.

and the letters of 11, 16 and 31 May 2011 and cf@dtember 2012
in which the Agency recognised that these interk@mweere in the
same situation as the complainants;

Considering the applications to intervene in thenglaints of
Mr A. and others filed by Messrs P. G. and T. Hd dine letter of
9 September 2011 in which the Agency stated thadidt no objection
to these applications;

Considering the applications to intervene in thenglaint of
Mr R. G. filed by Messrs B. B., V. C., H.D.S., M.,[R. H., F. M.,
Y.P.,J. S.and C. V. as well as by Ms S. W., thiedetter of 7 March
2012 in which the Agency likewise stated that itl mep objection to
these applications;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which none of the parties Imgdied;
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Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. On 23 May 2006 the Permanent Commission for thet$aif

Air Navigation approved the main provisions of adesanging

administrative reform which was due to enter iricé on 1 July 2008.
It entailed the introduction within Eurocontrol af new structure
comprising more grades and fewer steps and of agatary scale.
The objective was to foster career opportunitiekeld to performance-
related promotions rather than to automatic stégiad advances.
In the spring of 2008 the reform provisions concegnthe Central
Flow Management Unit (CFMU) were submitted to therrRanent
Commission for approval. The members of CFMU openal staff,

who were in one of three staff categories, A, Eowere divided into
two groups: E1 comprising staff ensuring the cargirs operation of
the CFMU, and E2 comprising operational suppoff.sta

On 1 July 2008 the A, B and C staff categories wegaced
for a two-year transitional period by the categorie, B* and C*
respectively. At that juncture non-operational fstakre given a
guarantee that, in their new grade, they wouldivecthe previous
basic salary corresponding to the grade they hachesl on 30 June
2008, a safeguard known as the “passport”. In afglia multiplication
factor (of less than 1 in most cases) was appbeitheir basic salary
in order to enable them, through a gradual increastat factor,
progressively to reach the level of the new satagle. They would
be definitively integrated in the new salary soateen, after at least
one promotion, they attained a multiplication faocdd 1, hereinafter
referred to as “factor 1”. These measures coul@dfmied to CFMU
operational staff with some adjustments. Measuresewherefore
taken to avoid a situation where officials who me@rly reached the
end of their career would be blocked in the eigint final step of the
last grade of their career bracket with no prospéceaching factor 1
in their new grade and would thus be placed at saddiantage
compared with colleagues who could access thatrfattirough
the mechanisms put in place by the reform. This thasreason for

4
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the adoption of paragraph 3 of Appendix Il to thtafSRegulations
governing officials of the Eurocontrol Agency, whieads as follows:
“Any officials in group E1 or group E2 who haveesddy been placed in
the last step of the last grade of their careeckatafor two years as at
30 June 2008 or who are placed in correspondindegréas determined in
Article 2.1 or Article 8.1 of Part 2 of Annex Xltb the Staff Regulations)
for two years following the entry into force of th&dministrative
Reform without reaching factor 1 in their gradeslishan expiry of
the two-year period defined above, be awarded Step factor 1 in the
grades corresponding to those they hold (as datedmin Article 2.1 or
Article 8.1 of Part 2 of Annex XIIl to the Staff Relgtions) where the
basic salary attaching to step 5 at factor 1 indtwesponding grades is
higher than the basic salary attaching to theidesd
On 1 July 2010 non-operational staff in category Were
transferred to the Administrator function group (ABnd those in
categories B* and C* were placed in the Assistantg (AST). The
grades of CFMU operational staff were converted FE€O (Flow and

Capacity Operations) grades. The E1 and E2 groeps ketained.

The complainants and interveners were all recrugefbre the
administrative reform entered into force and thelohg to the FCO
function group. As they had not been placed in &gefactor 1, of
their new grade after having spent two years ingitaele assigned to
them of 1 July 2008, which, in their opinion, conged a breach of
the above-mentioned paragraph 3, they each lodgednternal
complaint requesting the cancellation of their fipyfor July, August
or September 2010 and those for the following manths they
received no reply from the Administration withinetrsixty days
allowed by Article VII, paragraph 3, of the Statutkthe Tribunal,
some of them filed a complaint directly with thebmal impugning
the implied decisions to reject their internal cdéenmus. The other
complainants impugn the final decisions to rejeogirt internal
complaints as unfounded, which were adopted aftey Joint
Committee for Disputes had issued an opinion omtatger.

B. The complainants contend that paragraph 3 of Apgdhdtb the
Staff Regulations draws a distinction between @fftcin the E1 or E2
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group who, on 30 June 2008, had already spentat te/o years in
the eighth and final step of the last grade ofrteareer bracket and
those who, for a period of two years after theyemtto force of the
administrative reform, would be placed “in corresging grades”
without having reached factor 1 in their grades. nisreference is
made to the step that this second category of ialficnust have
reached in order to benefit from the measures sgh fin that
paragraph, the complainants argue that the stemotisa relevant
criterion; in their view, all that is required ikat the official should
have been placed in his or her grade for more tivaryears after the
entry into force of the reform and that his or hasic salary at the end
of that period should be less than the basic sataryesponding
to step 5, factor 1, of his or her grade in the swcture. As they
believe that they are in this situation, they subthat the above-
mentioned paragraph has been breached and théyet&rganisation
with failing in its duty of care and its duty tovgireasons.

Mr R. G. contends that the above-mentioned parégfahas
been misinterpreted and that the patere legem quam ipsi fecisti
principle has been breached. He also submits ti@tAgency, in
refusing to adjust his remuneration, failed notyanlits duty of care
but also in its duty to act in good faith towart$sstaff.

Each complainant seeks the setting aside of theugmgd
decision, the cancellation of the payslip whichdreshe challenged
through an internal complaint and of those for fitilowing months,
as well as costs in the amount of 5,000 euros.

C. In its replies the Agency requests the joinder df the
complaints. It states that it cannot find any trawfean internal
complaint lodged by Mr D. and that, if he does pobduce the
corresponding acknowledgement of receipt in higinéier, it will
object to the receivability of his complaint.

On the merits, the Agency contends that the comaids are
misinterpreting paragraph 3 of Appendix Il. In itgw, following
their reasoning would mean calling into questioa tareer structure

6
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introduced by the administrative reform and oneitsfobjectives,

namely to avoid a situation where members of th®Gfperational

staff who had nearly reached the end of their careeld be blocked

in the last step of the last grade of their careercket with no

prospect of reaching factor 1 and would be “ovestékin terms of

pay, by persons recruited after the entry into doot the reform. In

addition, some people would be given a prematurdue advantage
in that they would be “propelled” into the fifthegt, factor 1, of their
grade irrespective of seniority or grade. In Eurdgod’s opinion, the

complainants are endeavouring to obtain a verytanhal financial

benefit in the form of a rise in their basic salafyup to 26.30 per cent
before it is due to them.

D. In their rejoinders the complainants state thaty th@ve no
objection to the Agency’s request for joinder, pded that the sum
total of costs is adjusted to take account of thealmer of complaints
and applications to intervene.

Mr D., who had already appended a copy of his iater
complaint to his complaint before the Tribunal, mils another
copy. He considers that his immediate superior'antersignature
constitutes sufficient proof that this internal quaint was lodged and
he submits that the Agency cannot demand the ptiotuof an
acknowledgement of receipt which he never received.

On the merits, the complainants maintain that pagdy 3 of
Appendix 1l to the Staff Regulations has been Hnedc They draw
attention to the fact that Mr F. will never attdactor 1 and that three
other complainants are likely “very soon” to haveadary lower than
that received by officials who were recruited afteduly 2008 and
who were therefore immediately paid on a factoagis

E. In its rejoinders the Organisation states that a€DM unlike his
colleagues, never received any acknowledgemeriteofdceipt of his
internal complaint, he should have tried to asceméether it really
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had been passed on, but he never did so. Eurottimgrefore objects
to the receivability of his complaint.

On the merits, the Agency maintains its positiarexplains that
paragraph 3 of Appendix Il is an “anti-blocking reaee” and not a
measure designed drastically to alter the structifrecareers. It
explains that, as Mr F. was recruited at graderBRlay 2008 at the
age of 56, he could not expect to have a full garee

CONSIDERATIONS

1. 1 July 2008 saw the entry into force at Eurocontwbl
an administrative reform designed to modernise mumesources
management and, in particular, to place greaterhesip on staff
members’ performance. This involved the establistiin a new
structure comprising more grades and fewer stegstherefore, of a
new salary scale.

2. Prior to the entry into force of this reform, thgexcy staff
was divided into three categories, A, B and C, casimm eight, five
and five grades respectively. As from 1 July 20@8/twere replaced
by the categories A*, B* and C* comprising twelvene and seven
grades respectively, and an arrangement knownea%p#ssport” was
adopted in order to ensure that the remunerationoafoperational
staff in their new grade would be at least equivate that which they
received on 30 June 2008. In addition, the decigias taken to apply
to their salaries a multiplication factor equal ttee ratio between
the basic salary paid on that date and that shomthe new salary
scale. This factor was in most cases lower thdPrdgress towards a
multiplication factor of 1 (hereinafter referredds “factor 1") was to
be made through promotion and seniority progression official’'s
integration in the new scale being synonymous wattess to factor 1.
Officials recruited after the entry into force dfet reform were
immediately appointed at factor 1 in the new grsttiecture.
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3. The members of the CFMU operational staff are diglithto
the E1 and E2 groups, as defined above under AorBehe reform
entered into force, it became clear that those hdm nearly reached
the end of their career were likely to remain bkxtkn the last step of
the last grade of their career bracket and, aswwayd be unable to
access factor 1 in their new grade, they would teeftaken” by
newly recruited colleagues. That was the reasorthfieradoption of
the corrective mechanism set out in paragraph/ppendix Il to the
Staff Regulations, which is cited above under A.

4. Since 1 July 2010 the members of the CFMU operation
staff have been placed in the new FCO function grou

5. The complainants and the interveners, who all lgetorthis
function group, joined the Agency before 1 July 0Relying on the
above-mentioned paragraph 3, they contend thditpas1 July 2010,
they should have been placed in step 5, factoff iheir new grade,
since by that date they had spent two years irgthde assigned to
them on 1 July 2008. They noted from their indiddpayslips for
July 2010 and the following months that their salaad not been
calculated on the basis of that step. Each of ttherefore lodged an
internal complaint seeking the cancellation of thgsyslips. Before
the Tribunal they impugn the implied or explicitcildons to reject
their internal complaints.

6. Although one of the complaints was drawn up byfedint
representative the complainants’ submissions ametiwhl in substance
and their complaints all principally seek the seftaside of the above-
mentioned decisions. It is therefore convenient tthay be joined and
that they form the subject of a single ruling.

7. The complainants’ plea that no reasons were gieerthe
decisions is devoid of merit, since the disputeceons the application
of a salary scale. It must, however, be pointedtbat the explicit
decisions rejecting the internal complaints expyessferred to the

9
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reasons given by those members of the Joint Coeenitir Disputes
who recommended the dismissal of those internalptaints and
that the complainants could freely object to theipalar arguments
advanced by the Agency in the proceedings befad tibunal.

8. The plea that the Agency breached its duty of caust be
dismissed because, contrary to the complainanggrapt understanding
of this duty, it does not in any way imply a dutways to interpret
texts in the staff's favour.

9. Since the complainants are not challenging the erad
assigned to them in the new scale and as noneeof ttad reached
factor 1 on 1 July 2010, the only issue which arisere is whether, by
that date, they had acquired the right to recdieesalary attaching to
step 5, factor 1, of their new grade.

The complainants assert that the corrective meshaprovided
in paragraph 3 of Appendix Il applied as from 1yJabi0 to all
officials in the FCO function group, irrespectivietioe step reached.

The Agency considers that such an interpretatidrichvignores
the whole logic behind the administrative reformd atihe career
structure it introduced, would be tantamount toled#ing an “anti-
blocking measure” from its purpose in order to ghaeh complainant
a considerable financial benefit in an undue, ptamamanner. For
example, it cites the case of one complainant whbe interpretation
advocated by the complainants were to be acceptedld see
his monthly basic salary jump from 7,423.27 to 9,X6 euros. It
maintains that the corrective mechanism put inglag paragraph 3
of Appendix Il applies only to those officials whduring any two-
year period after 1 July 2008, find themselveshim dame situation as
their colleagues to whom paragraph 3 was immedgiaigplied.

10. The aforementioned provision is certainly very ctiogied,

but the only reasonable construction which can legm it is that
given by the Agency: a member of the CFMU operatiataff who,

10
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after the entry into force of the administrativéoren, has spent two
years in the last step of the last grade of hidhar career bracket
without having reached factor 1 must be awardeg Stdactor 1, of
his or her grade in the FCO function group when llasic salary
attaching to that step (factor 1) is higher thaat thitaching to his or
her grade. The permanent provisions of the StatjuRdions then
become applicable to that person.

A purposive and an historic interpretation of paap 3 of
Appendix Il (see in particular Judgments 1299, untleand 7, and
2362, under 4) both lead to the same conclusion.

If the complainants’ interpretation were to be daled, it would
give this provision a meaning which would conflgth the essential
purposes of the reform as described earlier andldvad to the
complainants and officials in the same situatiothasn being given a
substantial financial benefit which would not bestified by any
factors such as an increase in their duties orldgemtment. On the
contrary, the principle of equality would be vi@dtby this immediate
award of an advantage to a group of officials whould not yet be in
a situation comparable to that of the officials Wrom the corrective
mechanism of paragraph 3 of Appendix Il was intstl

Moreover, the underlying concern when paragraph f3
Appendix Il was adopted was that the remuneratiomembers of
the CFMU operational staff recruited after the ritito force of
the reform might overtake that received at the ehdheir career
by colleagues with greater seniority who, on 1 2098, were already
in the last step of the last grade of their careexcket, with a
multiplication factor of less than 1, or who wowddbsequently find
themselves in that situation.

Officials who found themselves at that stage oirtbareer when
the reform entered into force immediately benefiredn the solution
chosen to avoid that nonsensical situation. Thase will ultimately
reach this level will benefit from the correctiveeamanism in due
course. The progression tables produced by the &gdamonstrate
the fairness of the disputed solution.

11
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11. It follows from the foregoing that the Agency’s
interpretation of the above-mentioned provisiosasind and that the
manner in which it has applied it is not unlawfabdedoes not breach
either the principle of good faith or the princigétu patere legem
quam fecistiboth of which have also been cited.

12. The complaints must therefore be dismissed, as mmast
applications to intervene, without there being aegd to rule on the
Organisation’s objection to the receivability ofeocomplaint.

DECISION
For the above reasons,
The complaints are dismissed, as are the applicatmintervene.

In witness of this judgment, adopted on 6 Janua132
Mr Seydou Ba, President of the Tribunal, Mr Clatdwuiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as dddtherine
Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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