Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

114th Session Judgment No. 3188

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms H. S. agairtbe
International Atomic Energy Agency (IAEA) on 16 yu?010 and
corrected on 2 November 2010, the Agency’s repl@fFebruary
2011, the complainant’'s rejoinder of 29 April andetIAEA’s
surrejoinder of 2 August 2011,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant is an Austrian national born in7.9he joined
the IAEA in 1984 as a Clerk/Typist at level G-4 hit the Division of

Operations C in the Department of Safeguards (SGQC)1992

she was assigned to the Division of Concepts aadnitlg (SGCP),
within the same Department, as a Secretary at ggadleln mid-2001
she was assigned to the position of Senior OffigkCat grade G-5
again in the same Department. In March 2003 sheassigned to the
Office of the Director of SGCP as a Senior Offiderk, and in March
2004 she made a formal request for an updatedgsbrigtion, since



Judgment No. 3188

hers was no longer accurate. In mid-2004 she weatlas assume the
duties and responsibilities of the Director’s sersiecretary. Although
she discussed her request for an upgraded job ipksar with
her supervisor several times in 2004, no updatbddgscription was
issued. Throughout the 2003-2006 period the comatdi received
very positive appraisal reports.

In July 2007 she applied and was interviewed fer @6 post
of Administrative Assistant in the Section for Safards Programme
and Resources (SG-CPR) in the Department of Safgguavhich
had been advertised early that month; three suskspeere in fact
vacant. On 1 February 2008 she wrote a memoranduhetDirector
of SGCP requesting again that her job descriptioNavember 2000
be updated to reflect the duties she had undertakese 1 March
2003. Having heard that she had not been seleotethé G-6 post,
she also requested, in that memorandum, “an imneettiansfer, at a
higher level, if possible, otherwise a lateral oaeywhere within
the Department of Safeguards but outside of SG@PBtice putting
in writing the discussion she had had with her super a few days
earlier. On 12 February she was informed that she ot been
selected for one of the Administrative AssistardtpoOn 21 February
she wrote to the Director General asking him taenevthe decision
not to select her, explaining that the outcomehefgelection process
might have been affected by the fact that her jebcdption was
out of date when she applied for the vacant p&te emphasised
that she had already performed duties similar éselrequired for the
advertised posts.

By an e-mail of 31 March 2008 the Director of th&iBion of
Operations B (SGOB) in the Department of Safeguanfisrmed
the complainant that, effective 1 April 2008, shewd be transferred
to the Office of the Head of Section OB2 (SGOBZ2) time
aforementioned division. On 9 April the complainambte an e-mail
to the Deputy Director General in charge of the &#pent
of Safeguards (DDG-SG) asking him to transfer heranother
position, because she considered that her tratfts®GOB2 amounted
to retaliation as she was being transferred frorfs-& post to a
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G-4 post. He replied by an e-mail a few minutegrldtet us now
work from where we are just now”. That same day ¢bmplainant
wrote a memorandum to the Director of the Divisioh Human
Resources (MTHR) indicating that she did not undeis the reasons
for transferring her to a G-4 post, given that Bad held grade G-5
for seven years. She asked him to “correct” thastex in order for
her to remain in a G-5 post or to assure her thatchreer prospects
would not be jeopardised by her being assigned@edgpost. She also
asked him to confirm that she would maintain heb Galary. On
14 April the Director replied that she had in fégten temporarily
reassigned to perform the function of Implementatigsistant at the
G-5 level, and not at the G-4 level, and that adescription outlining
her functions was being finalised by her supervésa would indicate
that her duties were at the G-5 level.

Having received no reply to her request for revif\21 February
2008 concerning the selection decision, the comaldi filed an
appeal with the Joint Appeals Board (JAB) by a memdum dated
29 April 2008. That same day she also wrote toQimector General,
requesting again that her job description be restewand asking
him to review the selection process for the post&aministrative
Assistant, alleging that the selection processfiaaged.

On 5 May she filed a second appeal with the JABIehging
the Administration’s failure to provide her with ampdated job
description.

On 30 May the complainant wrote to the Director &ah
requesting that he review the decision to traniségrto SGOB2. She
again asked to be transferred elsewhere and tivee gn updated job
description. The Director General rejected her estjdor review on
1 July, stating that she had been transferredeatGib level and not
at the G-4 level. He added that MTHR had receivetinalised
job description from SGOB on 26 June 2008, whicbwmsdd that her
duties were at the G-5 level.

The complainant was transferred on 1 July to a @eSt in
SGOB3. On 2 July 2008 she filed a third appeal vitie JAB,
contesting the earlier decision to transfer hé8®0DB2, as well as the
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decision of 12 February 2008 informing her that blagl not been
selected for the position of Administrative Assigta

On 29 August 2008 the Acting Director General rplito
the complainant's memorandums of 21 February anéd@d 2008,
explaining that the fact that she had already pevéd duties
that were similar to those required for the adsedi posts of
Administrative Assistant did not mean that the cid® process
was flawed. He added that although she met sortteeajualifications
required for the posts the recruitment panel carsid that she did
not fulfil all the requirements set out in the vaca notice. He
emphasised that the evaluation of all candidateks deen approved
by the Division Director, reviewed by the Joint Asbry Panel on
General Service Staff and endorsed by the DirectoMTHR. He
concluded that her application had been considénecoughly, in
good faith and in keeping with the rules of faidawpen competition
and that her job description had not affected thé&came of the
selection process. He therefore maintained thesmecnot to select
her for the advertised posts. In June 2009 the t@ngmt was
reassigned to the Department of Technical Coopmeratithin the
Division for Africa.

In its report of 24 December 2009 the JAB indicathdt it
had examined the three appeals filed by the comgtai and
recommended that the Director General confirm timallenged
decisions. It nevertheless indicated that consierahould be given
to making reasonable efforts to find a suitable itpos for the
complainant in the Department of Safeguards. Iniéw, the fact that
the complainant’s job description was not updateéémshe submitted
her application had no impact on the decision nosdlect her, as
her experience was reflected in her performanciewekeports, which
were considered by the recruitment panel. It alsl lthat the job
description issued, albeit belatedly, in Novemb@0&, satisfactorily
addressed the issues she had raised in that respexinsidered
that the decision to transfer her in June 2009h® Department
of Technical Cooperation addressed her requestpoil 2008 to be
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transferred out of SGOB2 as well as her requestubf 2008 to be
transferred out of SGOBS.

On 31 March 2010 the Director General informed the

complainant that he had decided to endorse the sJABdings and
recommendations. He added that there were no “anugiatic reasons”
for transferring her now to the Department of Safgds. That is the
impugned decision.

By a memorandum of 10 August 2010 the complainaatina
wrote to the Director General requesting that sherovided with all
relevant documents relating to the recruitmenttlier G-6 posts. Her
request was denied on 28 September 2010.

B. The complainant submits that at the time of hetiegiion for the

advertised post of Administrative Assistant therugment panel did
not have a proper understanding of her then cumaties because
her job description had not yet been updated; cpresgly, the panel
could not make a fair evaluation of her qualifioas. In her view, the
selection process cannot be considered fair andctbg if one of

the candidates is evaluated based on duties apdn&silities she no
longer performs.

She criticises the Agency for the time taken taesfier with
an updated job description, indicating that it wasMarch 2004
that she asked that her job description for the pbe held in 2003
be updated, yet she received the revised job geigeri only in
December 2008. She stresses that, according tbR8ibf 2.01.2(C),
for each post the classification must be based roroféicial job
description derived from the programme, setting iha functional
title, organisational setting, duties and respaliséds attached to the
post and qualification requirements for the pogte $ontends that
due to the egregious delays in providing her with ugpdated job
description, she lost an opportunity for promotituming that period.

The complainant argues that the decision to trankfr to
SGOB2 with effect from 1 April 2008 was takelira vires as there
is no evidence that it was taken or authorisechyDirector General,
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who under Staff Regulation 1.02 has the sole aitth¢o do so.

Indeed, the memorandum of 27 March 2008 authorikergtransfer
was signed by the DDG-SG. She also contends teatvah transferred
without prior notice or consultation, given thatestvas informed
by an e-mail of 31 March 2008 of her transfer a% #fpril. Moreover,

she was given no job description and, contraryh® performance
management system’s framework, no work plan weabéshed. The
transfer was therefore “extremely humiliating anihaut regard to
her dignity and good name”.

She alleges that the IAEA acted in breach of ity dficare, good
faith and mutual trust when dealing with her casel d@hat she
is entitled to material and moral damages on tlbant. In her
view, the internal appeal proceedings were not gotadl with due
diligence, as it took six months for the Acting &itor General
to reply to her request for review of 21 Februa®p® and the JAB
issued its report on her three appeals lodged inl,AMay and
July 2008 only in December 2009. The Director Gahévok his
final decision three months later, on 31 March 20&0decision
which was hand-delivered to her only on 10 May 2(8l@e adds that
she suffered unequal treatment because she wasfeinaa to a
post having duties and responsibilities at a lovesel. Moreover,
the transfer to SGOB2 amounts to an abuse of dtythas it was in
substance a demotion, and because it appears ¢oblean a measure
of retaliation for her having challenged the setetiprocess for the
Administrative Assistant posts.

The complainant requests that various documentsecnimg the
recruitment process for these posts be disclodbdrailirectly to her
or to the Tribunal foin camera review. She requests in particular the
production of the “Recruitment Actions Monitoring/ssem report”
concerning her own application and the productibndocuments
showing that the selected candidates submitted #pgilications in
a timely manner and that they met the minimum djgations for
the post. She also requests the minutes of theingeet the Joint
Advisory Panel on General Service Staff mentiongdthe Acting
Director General in his letter of 29 August 2008.
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She asks the Tribunal to set aside the impugnedsidec
to award her material and moral damages in the amai
100,000 euros, as well as costs. She also asksTtibainal to
“affirm the recommendation of the JAB” concerningr temporary
assignment to the Department of Technical Cooparatnd to
order the IAEA to do its utmost to find her a posthe Department
of Safeguards. Lastly, she asks the Tribunal temtde Agency to
report to it on the efforts made to reassign hethto Department of
Safeguards.

C. Inits reply the IAEA asserts that it acted attiies in good faith

and fulfilled its duty of care. It explains thathias a wide discretion in
relation to the appointment and promotion of sl asserts that
the decision not to appoint the complainant to oheéhe posts of
Administrative Assistant was not tainted with anyoe of fact or

law. Her application was properly considered ane tlcruitment

panel had before it all the documentation necegsargach a correct
and legitimate decision. The fact that her job dpion had not been
updated at the time of her application did not ymligje her because
she was an internal candidate who was well knowthéAgency.

It points out that she was also interviewed bypheel and thus had
the opportunity to explain at length the naturehef duties and her
qualifications. It adds that the panel had accesker performance
review reports.

The Agency acknowledges that there was delay imigirgy the
complainant with an updated job description buedssthat this had
no impact on the selection process and hence céesat prejudice.

It denies that the complainant’s transfer decisigas taken
ultra vires and explains that in his memorandum of 27 Marc@820
the DDG-SG did not purport to exercise any autlidottransfer her;
instead, he requested the Director of MTHR, to whbm authority
“to apply the Staff Regulations and Staff Rules [in]individual
cases” has been delegated, to take appropriatenatdi effect the
transfers. It submits that it did its utmost to @oeodate the
complainant, who had requested an “immediate” feangn her
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memorandum of 1 February 2008. Moreover, when ghesssed her
dissatisfaction with the transfer to SGOB2, she tkassferred again.
The Agency asserts that the transfer to SGOB2 nerefore properly
effected at her then current level and that the ptaimant was
required to perform duties that were consistent Wer qualifications
and experience.

Regarding her request for disclosure, the Agendljcates that
on 10 August 2010 the complainant made the sameestdo the
Director General, but that he refused it. Givert #fe did not pursue
the matter in her internal appeals, this requesstdotes a new claim
and, as such, it should be dismissed as irrecavdblpoints out
that, according to the case law, while a candidatntitled to know
the reasons for the rejection of his or her owrdadacy, this does not
extend to having access to the recruitment panehsideration of the
merits of other candidates.

D. In her rejoinder the complainant contends that Algency has
already produced documents similar to those forctwtshe seeks
disclosure in previous cases before the Tribunetofding to her, her
request is receivable because she is entitledise wny new pleas
before the Tribunal to support her claim that tkeeision not to select
her for one of the posts of Administrative Assistaas flawed and, in
particular, to show that the Agency decided to exofhe competition
after she had been interviewed.

She alleges that she was not informed before hietegviewed
by the recruitment panel that it had been giveowdated description
of her duties; consequently, she did not placeaeamghasis during the
interview on her current duties. She stresses e the Agency
indicated in its reply that the panel “had accdssher performance
review reports, this does not mean that it actuaiyewed them. She
notes that the defendant refuses to produce theuiReent Actions
Monitoring System report, yet it relies on this dowent to support its
assertion that the recruitment panel’s deliberativere not affected
by the outdated job description.
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Referring to the case law, she asserts that she higdht to have
her application considered in good faith and inpkeg with the basic
rules of fair and open competition, and that undeky in updating
a job description may cause moral injury for whiobmpensation
is due. Lastly, she notes that the Agency has ewied to her plea
concerning the excessive delay in processing hemial appeals.

E. In its surrejoinder the IAEA maintains its positiolh submits

that the complainant’s request for an updated gdrdption was dealt
with in an expeditious manner prior to the completof the internal
appeal proceedings. It emphasises that when thegsbription was
finalised she agreed that her post was graded eatG# level.

Consequently, her argument that she might have beétled to a

higher grade and a higher salary is without jusdtion. It denies
any delay in the internal appeal proceedings andsiders that
the claim for moral damages on that ground shoeldefected. It adds
that when the complainant applied for the postsAdministrative

Assistant, she filled in a personal history formiathcontained a
full description of her duties for every positioheshad held at the
Agency; hence the recruitment panel had all thessary information
concerning her qualifications and experience.

CONSIDERATIONS

1. In her complaint to this Tribunal, the complainaeeks to
impugn what were, for the purposes of internal afspecharacterised
as three decisions and asserts a right to obtainndents to prosecute
her case. It is convenient to deal separately thighchallenge to each
of the three decisions and the factual and legalkeis concerning each.
The first decision concerns what is said to havenban implied
decision not to update the complainant’s job desion. The second
decision concerns the failure to select the complaifor one of three
G-6 positions. The third decision concerns thegalie subsequent
demotion of the complainant.
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2. The impugned decision in the complaint is the deciof
the Director General of 31 March 2010 to acceptréo®mmendation
the JAB made on 24 December 2009, to confirm tineetllecisions
challenged in the internal appeals.

3. The complainant commenced with the IAEA in 1984 #&nd
is common ground that she was a very well regasdaff member
receiving merit awards for outstanding performainc&996, 1998 and
2006. In the period September 2001 to March 2048 complainant
served as a Senior Office Clerk, at grade G-5, utigesupervision of
the Director of the Division of Concepts and Plamgni{SGCP). In
March 2004 she filed a formal request for an updifde description.
A revised job description was in fact issued in &uaber 2008.
The absence of an updated job description is aralealement in
the complainant’s challenge to the selection paEmmencing in
2007 in which she failed to secure appointment rie of several
G-6 positions. For the moment, however, what isdpeonsidered is a
challenge to an implied decision not to provide ¢toenplainant in a
timely manner with an updated job description, wtsbe contested in
her second appeal.

4. In its reply the IAEA “acknowledges that there wasong
delay to provide the Complainant with an up-dajetl description]”
but then moves directly to the question of whetter absence of
an updated job description compromised the comgprdis position
in the selection process for the G-6 positionssTdiknowledgement
by the IAEA is noted by the complainant in her nejter and she
then refers to Judgment 2658. In that case, theetin@guest for an
updated job description was linked to a requestHerreclassification
of the position. The Tribunal remitted the matter the relevant
organisation for a review of the job descriptiond arassessment
of the classification. However, the Tribunal alswvaaded the
complainant moral damages in the amount of 10,000searising
from the “breach of process and undue delay inerevig the
complainant’s job description and classificatiofri. the judgment,
the Tribunal observed that the complainant had aameconomic

10
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and professional interest in receiving an updatgla ¢lescription
which truly reflected his duties and responsil@hti irrespective
of whether the job description might justify red#igation. The
Tribunal also observed that the complainant (whd hg then left
the organisation) had a professional interest ohatipg his curriculum
vitae to reflect his actual work experience and tesefore entitled
to obtain an accurate and up-to-date job descriptio

5. It is well settled in the Tribunal’'s case law tteatfailure

to respond to a legitimate request of a staff membihin a

reasonable time may be deemed to be a refusal eofrdquest if
the staff member elects to accept that refusal.itiaélly, egregious
delay in responding to a reasonable request mayhieva breach of
the obligation to deal with the staff member in gdaith. In the

present case, the failure of the IAEA to provide domplainant with
an updated job description over several years uaebh violation of
her rights for which she is entitled to compensatio

6. On 2 July 2007 the IAEA issued a vacancy noticetlioee
Administrative Assistant positions. Each was a @dition. The
complainant applied and was interviewed in July 208he was
unsuccessful though she did not come to know tHisialy until
February 2008. By a memorandum of 21 Februaryctraplainant
sought a review by the Director General of the sleni not to select
her for one of the G-6 positions. The response prasided by a
letter dated 29 August 2008 from the Acting Direct@eneral. In
the meantime, by a memorandum of 29 April 2008, abenplainant
appealed to the JAB about the selection process.

7. The complainant’'s challenge to the selection preces
founded on the contention that the recruitment baae before it
an outdated job description and, accordingly, woubd have fully
understood or misunderstood the range of tasksdatids she was
capable of performing and was performing. In itbmissions the
IAEA points to the material the recruitment panelfact had before
it including, and in particular, the complainanperformance review

11
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reports which, according to the complainant’s sviger, reflected all
the activities performed by the complainant.

8. The Tribunal's approach when reviewing a select@mn
an appointment decision is one of restraint. Suclleaision is
a discretionary one and is subject to only limitegview. In
Judgment 2040, under 5, the Tribunal held that sudécision may be
quashed “only if it was taken without authority,iorbreach of a rule
of form or of procedure, or if it rested on an embfact or law, or if
some essential fact was overlooked, or if there atmse of authority,
or if clearly mistaken conclusions were drawn fritra evidence”.

9. In the absence of any evidence which suggests tteat
recruitment panel or subsequently the JAB was leoh ifactual
error by a dated job description, it would be inappiate to view
the selection decision as compromised in the way dbmplainant
suggests. This is particularly so given that she werviewed for
the position and does not now contend she was agiestions or
engaged in dialogue which manifested a misundeadstgron the part
of the recruitment panel of the work she was theimglor her skills
and attributes.

10. In a memorandum of 10 August 2010 (after the Dinect
General accepted the JAB's recommendation to rdjectappeal),
the complainant wrote to the Director General retjog to be
provided with “all documents relating to the retment procedure
and appointment, including the evaluation sheetsintérviewed
candidates”. This request was declined. In her daimpshe seeks
access to three documents or classes of documEmsfirst is the
Recruitment Actions Monitoring System report comieg the
complainant’'s own application. The second is “emitke showing
that the selected candidates submitted their aagits timely and
met the minimum qualifications for the post, inchgl education
and/or experience requirements”. The third was “timeeting
minutes or report of the [Joint] Advisory Panel General Service

12
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Staff mentioned by the Acting Director General ime tletter of
29 August 2008 rejecting the request for review”.

11. The complainant is able to pursue this request ther
documents before the Tribunal. However, in dealitlp this request
it is necessary to focus with some precision on fheas the
complainant seeks to make good by recourse to dhandents. This
is all the more so given that the Tribunal has geflito compel
the production of documents created during or Far purposes of
a selection process which might compromise the ubia need
for those involved in the selection to communiceéadidly about
the candidates (see Judgment 1513). The compl&nemillenge to
the selection decision for the G-6 posts had twemehts. The first, as
just discussed, is that the decision not to sebect was based in
part on a dated job description. The second isttieae was a breach
of the Agency’s obligation of due process becailmet had been
late applications considered and selected candidhtenot meet the
minimum requirements. The complainant contendseirbnief that the
argument on the second point can only be develdpgbd documents
sought are produced.

12. The request for the first and third documents can
considered together. The Recruitment Actions Mainitp System
report referred to by the JAB in its report appesrsinvolve an
evaluation of the complainant’s candidature. ThéntJé&dvisory
Panel on General Service Staff mentioned by thangcDirector
General appears to have engaged in a review ofuakiation of all
candidates. As to the first-mentioned report, thisrano evidence,
however slight, to suggest that it would or eveghhbe probative of
the complainant’s case that her dated job deseniptifluenced, in a
way adverse to her, the selection process. Indbed]AB’s reference
to the Recruitment Actions Monitoring System reppoints clearly
in the opposite direction. As to any document comog the
deliberations of the aforementioned Joint Advisdtgnel, again
there is no evidence, however slight, that suchoeuchent might

13
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be probative of the complainant's case. The pradacof these
documents should not be required. Moreover, it nhestsaid that
the Tribunal cannot discount the possibility thaede documents
are sought for the purposes of finding whetherdhisra case of a
different character from the one advanced in thef bather than for
the purposes of proving the case that is advanced.

13. In relation to the second class of documents (‘@vig
showing that the selected candidates submitted theplications
timely and met the minimum qualifications for thesp including
education and/or experience requirements”), thebdoaised about
satisfaction of minimum qualifications coupled withe suggestion
that selected candidates may not have met thepurédy speculative.
Nothing is pointed to by the complainant that pde& a scintilla of
evidence, even by inference, that the selectiooga® was tainted in
this way. The asserted vice in the selection psdegs not provide a
foundation for requiring the production of the dowmnts. In relation
to the timeliness of the applications, the comg@atnadvances no
argument as to why this is an issue. In the absehemy argument
to the extent that untimely applications constitas a matter of
law, a procedural irregularity, it is also inappiiage to require the
production of this second class of documents.

14. It is necessary to consider next the complainastialenge
to a decision to transfer her and, on her accoilvereby demote
her. The alleged demotion arises from events inrdzels, March
and April 2008. In a memorandum of 2 July 2008h® Secretary of
the JAB, the complainant identified the transfeatticonstituted a
demotion, against which she wished to appeal,teenafer referred to
in, or evidenced by, her e-mail of 9 April 2008 .eShdicated that she
wished to appeal against a decision whereby shebkad “moved
into a G-4 post rather than a G-5 post in spitdheffact that G-5 posts
[had been and] were available in the Departme®abéguards”. Thus
she identified the decision in respect of which sha&ntained her
internal appeal, namely a transfer which took eféecl April 2008.

14
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15. In her brief the complainant recounts events conuimgn
with her oral request in late January 2008 to besierred out of
SGCP. The request was made when it was apparte tmmplainant
that it was likely that her application for the Giygosts had
been unsuccessful. The complainant made the requesgtiting on
1 February 2008 seeking “an immediate transfeg, ligher level, if
possible, otherwise a lateral one, anywhere withenDepartment of
Safeguards but outside of SGCP”.

16. The complainant returned from leave on 25 March8200
and commenced in the position to which she had Wesersferred
on 1 April 2008. In an e-mail of 9 April 2008 to MBSG she
complained that her lateral transfer had becomemtae from a
G-5 post to a G-4 post” alleging that it was a tkiof retaliation for
having the courage to speak up”. The e-mail respdhat day was
benign. However, also that day the complainant aememorandum
to the Director of MTHR complaining about the trBams and
indicating she “would appreciate [him] correctifgsttransfer so that
[she could] remain in a G5 post or [his] assuraheg sitting in this
G4 post [would] in no way jeopardize [her] caregatians in the
Agency in the future”. The complainant also regeesin assurance
that she would remain on a G-5 salary “while in @post”.

17. A written response to the complainant's memorandum
was sent by the Director of MTHR on 14 April 2008 which he
recounted that the complainant had temporarily besssigned to
“perform the function of Implementation Assistanttae G-5 level”
and concluded: “l can assure you the job descriptiotlining your
functions which is currently being finalised by yaupervisor, will
consist of functions at the G-5 level”.

The complainant was transferred from this positiorl July 2008.

18. In her brief, the complainant argues that the fexrdecision
was takerultra vires, involved a failure to comply with the duty of
good faith, involved unequal treatment and an alafsauthority,
and involved a breach of the principles establishgdhis Tribunal

15
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concerning consultation prior to a transfer beirgdemand respect of
a staff member’s dignity. In its reply the defenddenies that the
transfer decision was takettra vires and argues that it involved the
exercise of delegated authority. It also deniesithaolated principles
established by the Tribunal. It points to the féett the transfer was
one the complainant had requested and indeedtthat‘immediate”.
The Agency submits that it did what it could to @menodate the
complainant’s request.

19. In her rejoinder the complainant refers to sevpraiciples
emerging from the Tribunal's case law and which sihgues are
applicable to her case. The first was an obligatioran organisation
to do all that is practicable to see that the sta#ber is given work
and responsibility appropriate to his/her grades (3adgment 411,
under 3, and, to similar effect, Judgment 630, ujeAnother was
that a requirement of the case law is that thé stamber be given a
hearing beforehand when the transfer may harm drisdignity or
private interests and is not a matter of urgeneg Gudgment 1496,
under 9). Moreover, the complainant contends tkiah éf there was
delegated authority to effect the transfer, hentagvere not respected.

20. In its surrejoinder the IAEA repeats some of itgliea
submissions and seeks to distinguish the instaotimistances from
those in the judgments to which the complainanerretl in her
rejoinder.

21. The facts of this case are somewhat removed froen th
circumstances which gave rise to the principlesctivaplainant relies
on, particularly in her rejoinder. The transfer veasher request. And
her request was that the transfer be immediatéha&sbeen noted, it
was common ground that the complainant was a resphend valued
member of staff. There is no reason to doubt thatttansfer was
made to meet her request. While there is room batgewhether the
position to which she was transferred was, in somminal way, a
G-4 position, it is nonetheless apparent that steg® being taken
to ensure the position had the characteristics GF& position. That
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is, the IAEA was seeking to ensure that the complais request
was fully satisfied. The decision to transfer heaswnot tainted
with the errors or flaws alleged in the complaifihe complainant’s
challenge to the decision to transfer her must fail

22. The complainant seeks moral damages for the delay
attending the internal appeal proceedings. Shesnthtat she had
lodged appeals to the JAB by memorandums of 29 |A20D08
(an appeal about the selection process for thep@s@tions), 5 May
2008 (an appeal about the failure to provide heh vein updated
job description) and 2 July 2008 (an appeal abauttransfer and
purported demotion and about the decision of 12ru&rlg 2008
informing her that she had not been selected fproAthe G-6 posts).
She notes that the request for review of the selegrocess she made
on 21 February 2008 was not responded to until @§uat 2008. She
also notes that the JAB did not issue its repatit 24 December 2009
and that the Director General did not issue hislfitkecision until
31 March 2010. Lastly, she notes that the finaligleec was hand-
delivered to her on 10 May 2010.

23. In its reply the IAEA does not address this pledeT
complainant notes this failure in her rejoindereT$sue is then taken
up by the IAEA in its surrejoinder but it focuses peripheral issues.
It does not address the central issue, namelyithabk almost two
years for the Agency to process her appeals ane mdikal decision.

24. Much of this time is attributable to the time thA&BJtook to
consider the complainant’s three appeals. At tme tihe JAB issued
its report in December 2009 on the three appeagteriad of almost
20 months had elapsed from the filing of the commalat’s first
appeal and almost 18 months had elapsed from lthg &f her third
and last appeal.

25. As the Tribunal has repeatedly observed, interpgleals
must be conducted with due diligence and with regar the care
owed by an international organisation to its s{a@ie for example
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Judgment 2522, under 7). While the time an appeégthtrmeasonably
take will often depend on the particular circums&mof a given case,
it has been said by the Tribunal in Judgment 28@8er 16, that “by

any standards a delay of nearly 19 months to cdmphe internal

appeal process is unreasonable”. The IAEA in tipeseeedings did
not, in any substantial way, seek to justify theageAccordingly, the

complainant is entitled to moral damages for breafclhe duty of

care owed to her, occasioned by the very lengtgyda addressing
her internal appeals.

26. The damages for the delay in the internal review tre
failure to update the complainant’s job descriptiwma assessed in the
amount of 5,000 euros. The complainant should &vecosts in the
amount of 2,000 euros.

DECISION

For the above reasons,

1. The IAEA shall pay the complainant the amount 609, euros in
compensation for moral injury.

2. It shall also pay the complainant 2,000 euros Bt<o

3. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 9 Novemiafl2,
Mr Giuseppe Barbagallo, Presiding Judge of theurab for this case,

Ms Dolores M. Hansen, Judge, and Mr Michael F. Modudge, sign
below, as do I, Catherine Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.

Giuseppe Barbagallo
Dolores M. Hansen
Michael F. Moore
Catherine Comtet
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