Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

114th Session Judgment No. 3184

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Mr A. Cgainst
the Food and Agriculture Organization of the Unit¢ations (FAO)
on 27 July 2010, the FAQ’s reply of 20 December ®0the
complainant’s rejoinder of 14 March 2011, corrected 31 March,
and the Organization’s surrejoinder dated 15 JQy12

Considering the fourth complaint filed by the comipant against
the FAO on 23 December 2010 and corrected on 28uBgb2011,
the FAO's reply of 13 June, the complainant’'s rejeir of 30 September
2011 and the Organization’s surrejoinder datedah®idry 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;
Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to this case are to be found in rdedt) 3021,
delivered on 6 July 2011, concerning the compldiadinst complaint.
It may be recalled that he joined the FAO in Ju@é/las a Guard and
that he was promoted several times, attaining géadeon 1 July 2004
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as Assistant Security Supervisor within the Seguaibtd Transport
Branch (AFSS) of the Administrative Services Dioisi(AFS). In
January 2008 he was transferred to the post okSTontrol Clerk at
grade G-4 in the Infrastructure and Facilities Mgeraent Service.

On the premises of the FAO in Rome there is a theiy-shop
known as the Commissary. Access to it is restritbeauthorised staff
holding a Commissary card. On 22 October 2007 tinecibr of AFS
notified the complainant that he had been infortied he had entered
the salesroom of the Commissary on Saturday 20 bectwith a
friend of his who had no right of access, desp#id warned not
to do so by the guard. Consequently, he had dedmeadispend his
Commissary privileges pending receipt of his comismi@n the matter.
The complainant, who was then on sick leave, rdpie 23 October
that he had gone there to do his own shopping lzatdhie had left his
friend outside the salesroom. On noticing thatfhend had entered
the salesroom he had immediately accompanied hsideuHe added
that the guard on duty had allowed his friend téeeras he had
mistaken her for his wife.

By an e-mail of 29 October the Director of AFS mmed the
complainant that the decision to suspend his Cosarysprivileges
was confirmed on the grounds that he had givere fadstimony
concerning the events of 20 October. Accordinght Director, the
video footage from surveillance cameras showedhowit possible
doubt, that he had exerted pressure on the guded kis friend into
the salesroom and that he had shopped with healfioost an hour.
The complainant replied on 7 November, denying dleeusations
made against him and seeking clarification as thvprocedure was
being followed with regard to his alleged inapprata behaviour.

After having viewed the videotapes, the complainartte to the
Director of AFS on 21 November 2007 giving his owarsion of the
facts and asking him inter alia to withdraw thergea against him.
That same day the Director replied that the degis@m suspend his
Commissary privileges was confirmed. On 4 Janu®382the Chief
of the Security Service wrote to the Director af tHuman Resources
Management Division to inform him of the event26fOctober 2007
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and recommended that administrative or disciplir@stion be taken
against the complainant.

On 27 January 2008 the complainant submitted aeap the
Director-General, contesting the decision to wiglvdrhis privileges.
His appeal having been rejected as unfounded, digetb an appeal
with the Appeals Committee on 10 April 2008 reqgingstthat the
decision in question be quashed. The Committee ineld report of
18 December 2008 that the withdrawal decision rehkappropriate,
but it recommended that the complainant’'s Commysparileges be
restored, given that 12 months had elapsed sirgedicision had
taken effect. The Director-General endorsed thedrmemendation by
a decision of 5 March 2009, which the complainampugned in the
first complaint he lodged with the Tribunal.

Meanwhile, by a memorandum of 12 June 2008 thechireof
the Human Resources Management Division notifiedcthmplainant
that he proposed to impose on him the disciplinargasure of
suspension without pay for two months, becauseo®@ober 2007
he had acted in breach of Manual Section 550 cairagsecurity and
emergency measures by entering the FAO premisdsanitiend of
his who had no right of access. He had also actedidlation of
paragraph 2.5 of Annex D to Manual Section 103,cWwhprovides
that a person without a valid pass shall not bewadtl by the guard
to access the Commissary premises and Staff RemndaB01.1.1
and 301.1.4, which provide that staff members slmitluct themselves
in a manner befitting their status as internatiocigll servants and
regulate their conduct with the interest of the FA@Gly in view.
According to witness statements, the complainans wavare that
his friend had entered the Commissary salesroomhandhailed to
inform the guard immediately of her presence. Theedor invited
the complainant to provide his comments within fidays from
receipt of the memorandum. The complainant didre@4June 2008.
The matter was further discussed in late Augustwéen the
Administration and the complainant, who contestesl facts, but the
disciplinary measure was confirmed on 17 Octobertank effect on
1 November 2008.
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On 15 January 2009 the complainant submitted anskeappeal
to the Director-General, challenging the decisionsuspend him
without pay for two months. By a letter of 20 Marohk was informed
that his appeal had been rejected as unfoundedttardfore on
22 April he lodged an appeal with the Appeals Cottgai against
that decision requesting inter alia that it beaséde. In mid-December
he was informed of the composition of the Commijttaed on
30 December he wrote to the Committee requestiagttivee of its
five proposed members be replaced as they haddgirgaen an
opinion on his previous appeal also concerningfdbts that occurred
on 20 October 2007. His request was rejected amtdmmittee met
with the proposed members in January 2010. The zonamt
resigned from the Organization with effect fromanudary.

In its report of 18 March 2010 the Appeals Committesld that
the decision to suspend the complainant without fpaywo months
was based on the same set of facts as those fohwuts Commissary
privileges had been withdrawn; consequently, infbthat there had
been a violation of the principle against doublepgdy and
recommended that the suspension decision be sdé.ali also
recommended that he be paid all the sums he wawvid been entitled
to for the months of November and December 2008thadneasure
of suspension without pay not been imposed on himat he be
refunded the amount of 1,178.31 euros he had to ipakealth
insurance contributions for those two months; that Organization
pay its contributions to the United Nations JoitafSPension Fund
for the two months in question, including any seppténts requested
by the Fund; and, lastly, that any reference tostispension measure
be removed from his personal file. The complainaas informed on
18 March that the report to the Director-General haen sent to the
Director of the Human Resources Management Divisidaving
received no final decision, he wrote to the Direce@neral on 12 July
asking him when he would receive one. He indicdted since the
prescribed time limit for taking a final decisioachelapsed, he would
file a complaint directly with the Tribunal if heddnot receive a reply
within seven days. Having received no reply, onJaig he filed his
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third complaint with the Tribunal, challenging timeplied decision to
reject his second appeal.

By a letter of 17 September 2010, which the comylati received
on 24 September, the Director-General informed ket he had
decided not to endorse the Appeals Committee’snmetendations
and consequently to reject his appeal as unfounHedexplained
that the decision to withdraw his Commissary peigds and the
decision to impose a disciplinary measure of susipanwithout pay
were based on different grounds and distinct fatke decision to
withdraw his privileges had been taken immediatieljowing the
entry of one of his acquaintances into the Commyssalesroom and
its aim was to protect the Organization and the Qsary from
further violations of the Commissary rules and nswe enforcement
of tax privileges which is scrutinised by the hesite, whereas the
disciplinary measure of suspension without pay dimesanctioning
him not only for having caused and been aware efeahtry of a
non-authorised person into the Commissary salesrdmnalso for
having facilitated the entry of such person ont@OHgremises without
special permission on a non-working day when usitare not
allowed access. The disciplinary measure had beakenton the
basis of his unsatisfactory conduct as defined andl Section 330.
Furthermore, the two measures in question were ety different
in terms of their purpose and legal consequendass,Tthere was no
breach of the rule against double jeopardy. Theptaimant impugns
that decision in his fourth complaint.

B. The complainant contends that the impugned decisibn
17 September 2010 was taken outside the time Ig®it out in
Article VII, paragraph 3, of the Statute of the bimal, i.e. more
than ninety days after the expiry of the sixty-dagriod following
notification of his claim to the Organization. Thfare, the decision
of 17 September 2010 must be deemed “belated”.

On the merits, he alleges a violation of the ruj@iast double
jeopardy contending that he was sanctioned twiceéhi® events that
occurred on 20 October 2007, since the Organizdireh withdrew
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his Commissary privileges and then imposed on hiendisciplinary
measure of suspension without pay.

He also alleges breach of due process on the gsotivad the
charges levelled at him in the memorandum of 12 2608 were not
sufficiently precise and were made on the basisitrfess statements
on which he had not been given a chance to comnheraddition,
the Appeals Committee acted in violation of theirfpiple of equality
of arms” insofar as it failed to forward to him apy of some of
the documents it examined, namely a memorandumlofahuary
2010 setting out the position of the Organizati@naerning the
complainant’s objection to the membership of thenBuitee and the
FAO Legal Counsel's advice on his case that theirGlaa of
the Committee requested in that respect. The congrif asks the
Tribunal to order the FAO to produce these document

According to the complainant, the impugned decisi@s taken
in breach of Staff Regulation 301.11.1 and StafieR803.1.11,
according to which the Appeals Committee shall selthe Director-
General in cases of appeal by staff members ragaraigrievance
arising out of a disciplinary action or an admirasie decision. He
submits that since the Committee did not considenes of the
arguments he raised in his appeal, the Directore@émejected some
of his arguments without having received the Coneris advice
thereon. He also contends that the impugned decision was not
sufficiently reasoned, as the Director-General ctej@ his appeal
without replying to each of the arguments he higkca

In his view, the Organization has failed to proveatt his
actions warranted the imposition of the disciplinaneasure. He
criticises the Appeals Committee for not havingriegr out a
“reconstruction of the events” taking into accound statement of
facts and also for not considering his detailechlleanalysis of the
grounds given for the disciplinary measure, and angues that,
because of these omissions, it failed to examimeldigal basis of
the disciplinary measure imposed on him. He adas, thccording
to Manual paragraph 550.3.1, security staff at éh&rances of the
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Headquarters buildings are responsible for theyeatrd exit of all

persons; consequently, the guards on duty on 26b@c200&hould

be held responsible for his friend’'s entry onto FAf@mises, given
that they were aware of her presence. The complaaikeges that the
disciplinary measure was taken in retaliation figr Having lodged an
internal appeal against the withdrawal of his Cossaiy privileges
and that the impugned decision is therefore taintéti misuse of
authority.

Moreover, he alleges that the decision to suspeéndwithout
pay was disproportionate because the fact thatfrieed entered
the Commissary salesroom did not prejudice the zg#ion; indeed,
she did not buy any tax-free goods. Consequerttly,Qrganization
could not have been criticised by the host stateichvallows the
purchase of duty-free goods on FAO premises onlgt@if members.
He points out that he had had an exemplary seréoerd for
30 years.

The complainant further contends that the compmsitf the
Appeals Committee was unlawful because three divies members
had already given their opinion on the events tbeturred on
20 October 2007 when they examined the appeallda digainst the
decision to suspend his Commissary privileges.

Lastly, he states that the Organization failed srnvhim of the
possible consequences of his act, emphasisindghtbajuards on duty
on 20 October 2007 did not warn him with respedh®entry of his
friend into the Commissary salesroom. Therefore, FAO acted in
breach of the principle of good faith and did nomply with its duty
to inform him.

In his third complaint he asks the Tribunal toaste the implied
decision to reject his appeal against the decisioO0 March 2009,
which confirmed the decision to suspend him withpay for two
months. In his fourth complaint he asks the Tribuagoin his third
and fourth complaints and to set aside the decisfohi7 September
2010, which expressly rejected his appeal agaimst decision to
suspend him without pay. In both complaints he seslaterial
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damages in an amount equivalent to the sum he wwaid received
had he not been suspended without pay for two nsoplils interest
as from the date on which his salary should havenbgaid to
him, as well as 1,178.31 euros corresponding tch&adth insurance
premiums he had to pay to the FAO, together witbrest calculated
from the date on which those premiums were paithibyto the date
on which they are reimbursed. He also claims payrmagan amount
equivalent to the contributions the Organizatioowti have paid to
the pension fund for November and December 2008ludimg

“possible supplements requested by the Fund owairtiget delay”, and
a payment of 1,534.38 euros corresponding to theuatnhe had
to pay as interest on a loan he had to take ouhgwo the non-
payment of his salary. He also asks to be granbespensation for
“professional damage” and damage to his reputatiogether with
moral damages. He asks that the FAO be orderecgrmve any
reference to the decision to suspend him without fram his

personal file and to publish the Tribunal's judginénthe “FAQO’s

Newsletter”. He requests that his career be “recocted, with all

the consequences involved, with reference to thetimsoof November
and December 2008”, and he seeks an award of doattly, he
requests the Tribunal to order the Organizationptoduce the
memorandum of 21 January 2010, the Appeals Conefsttequest to
the FAO Legal Counsel concerning the complainasttjection to the
membership of the Committee and the Legal Counseléce in that
respect.

C. Inits reply the FAO agrees that the third and flowwomplaints
may be joined as the substance of the claims andhttierial facts are
the same. It explains that it took the Director-&ah some time to
take his final decision following receipt of the pgals Committee’s
report, because the case was complex and the Q@agiami was
then addressing, at one level or another, four @ppfled by the
complainant. In these circumstances, it consideas the Director-
General’s decision of 17 September 2010 was takénnva reasonable
time.
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In its view, it did not act in breach of the rulgainst double
jeopardy given that the decision to withdraw themptainant’s
Commissary privileges and the disciplinary measpfresuspension
without pay were based on different grounds andindis facts. It
emphasises that paragraph 1.4 of Appendix D to Mlla8action 103
allows disciplinary action to be taken in addititmthe withdrawal
of Commissary privileges. It explains that the withwal of the
complainant’'s Commissary privileges was a precaatyp measure
taken because of his failure to take reasonabieratd prevent an
unauthorised person from entering the Commissdegismm and his
failure to stop her unauthorised presence wherebarbe aware of it.
The disciplinary measure was taken to sanction feimhaving been
aware of his friend’s violation of the Commissamjes and not acting
to remedy this, and also because he had facilitdtedentry of an
unauthorised person onto FAO premises on a noniagday.

The Organization asserts that the complainant'strig due
process was respected during the disciplinary phaeethat led to
the impugned decision. He was given the opportutotystate his
case in writing, in his memorandum of 24 June 2@0&] orally, in
August 2008. It denies any breach of the princgflequality of arms
explaining that the Appeals Committee’s request tioe FAO's
views was made in order to allow the Organizatiorrdply to his
submissions. It adds that, according to Staff R@18.1.33, the Legal
Counsel shall provide his legal advice to the Cottaai upon its
request. It attaches to its reply a copy of theiest for advice sent by
the Appeals Committee to the Legal Counsel, titertatadvice and a
copy of the FAO’s memorandum of 21 January 201@xflains that
the Legal Counsel’'s advice was not attached té\gpeals Committee’s
report by mistake.

The FAO rejects the complainant’'s interpretation $faff
Regulation 301.11.1 and Staff Rule 303.1.11. Itedssthat the
Appeals Committee reviewed the background of theecand the
submissions of the parties in order to establigemttal facts and to
make its recommendation. It considers that the dwreGeneral’s
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decision to depart from the Committee’'s recommedondatwas
adequately justified and submits that he was nquired to give a
detailed answer to each argument raised by the leomapt.

It further contends that the disciplinary measuras wegally
justified and that the reasons on which it was thasere clearly
indicated in the memoranda of 12 June and 17 Oct2b88. The
complainant had entered onto FAO premises withfrieed and had
not requested a visitor's pass for her. This sibmatvas detrimental to
the Organization, particularly because of the sgcuisk incurred
by having an unauthorised person on the premisdstlan possible
difficulties which could arise with the host statethat respect. It was
therefore reasonable to consider that the compitiihad acted not
only in breach of Staff Regulation 301.1.1, accogdio which staff
members shall regulate their conduct with the egeof the FAO in
sole view, but also in breach of Staff Regulati®.3.4, according to
which staff members shall conduct themselves dinadls in a manner
befitting their status as international civil semts and in breach
of the standards of conduct contained in Manuali&@e04. The
Organization submits that the complainant has daiite demonstrate
that the disciplinary measure was tainted with sesof authority.

The defendant also considers that the disciplimagasure of
suspension without pay was proportionate, emphmasigiat this is
by no means the most severe measure availableddd that, in
accordance with the Tribunal's case law, it hasrdtfon in determining
the appropriate disciplinary measure to be impased staff member
for unsatisfactory conduct.

It further asserts that the Appeals Committee waspgrly
constituted. Indeed, the fact that a member haadyr considered the
same facts in another appeal filed by the sameopédssnot a reason
foreseen in Staff Rule 303.1.22 or in Manual papgr 331.2.31
(recte) to disqualify a member.

Lastly, the FAO contends that it acted in goodhfaihd that the
complainant did not need to be warned that hioastwere or could
be in violation of the rules governing access ®RFAO premises and

10
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to the Commissary salesroom, because at the timebke guard and
guards are supposed to enforce those rules.

Regarding the complainant’s claims for redressylitmits that his
claims for compensation are baseless since herbagled no proof
of an injury. It stresses that he has not showawsa link between
his bank loan and the disciplinary measure impasedim, and it
considers that he should not therefore be awardetpbensation in
that respect.

D. In his rejoinder the complainant indicates thatewlithe decision
of suspension without pay was taken, the Tribureal hot yet set
aside the decision to suspend his Commissary eged, and he
therefore maintains that the decision to suspenmdviithout pay was
taken in breach of the rule against double jeoparttyadds that the
Tribunal set aside the decision to suspend his Cesary privileges
on the grounds that he had not acted in breach roieA D to
Manual Section 103 concerning Commissary privilegésat ruling,
he says, confirms that the measure of suspensitmowti pay was
disproportionate, particularly since the main gmbdior that measure,
the abuse of Commissary privileges, was determinyethe Tribunal
to be unfounded. He adds that the guards on dutlyeagntrance to
the FAO on 20 October 2007 permitted the entryisfftiend, who
reached the Commissary without passing througlir#&@’s building,
and that he left his friend sitting outside the @uissary salesroom;
consequently, he did not act in violation of theesuconcerning entry
of visitors.

In addition to the redress claimed in his comphkirtte asks
the Tribunal to award him exemplary damages. HeciBps that
he claims 40,493 euros in costs for these and rikernial appeal
proceedings. He explains that he was not able guha two months
for which he received no salary to pay the instalt®en a loan he
had taken out to buy his house and that, consegudrd had to
take out a second loan of 5,000 euros in ordeatoipter alia these
instalments.

11
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E. Inits surrejoinder the FAO maintains its positittrcontends that
the complainant’s interpretation of the rules conte access to FAO
premises is incorrect. It explains that Manual Becb50.3 provides
that access to Headquarters premises is alloweg @orl two
categories of person: those who have received #dibg pass” and
those who have a valid reason to visit the Orgaiozaand who
should apply for a visitor's pass, which is normadisued Monday to
Friday and valid during working hours on the daysitissued. Any
exception must be authorised by the Chief of theuBy Service.
Consequently, it remains an undisputed fact treattmplainant acted
in breach of applicable rules in bringing an unatiged person onto
FAO premises on a non-working day without havinggtd a visitor’s
pass or an authorisation from the Chief of the 8ic8ervice. As an
Assistant Security Supervisor, the complainant rhaste been aware
of these rules.

CONSIDERATIONS

1. The first case before the Tribunal concerned thectgmn
imposed on the complainant to suspend temporaidyClommissary
privileges following an incident of 20 October 200his incident
also led to the disciplinary sanction impugned he tthird and
fourth complaints. Having examined the first commtlathe Tribunal
decided, in Judgment 3021, to set aside the impmlgihexision
according to which the sanction of suspension ef dgbmplainant’s
Commissary privileges had been considered as apatep In
the Tribunal's view, the suspension was unlawfuive@ that the
Director-General has a duty to take precautiongrievent abuse
of Commissary privileges, it was open to the FAOstspend the
complainant’'s Commissary privileges, as an interilasure, for
a reasonable period while it investigated the ewent question.
The investigation should not have taken more thae month;
consequently, the withdrawal of privileges was justified beyond

12
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20 November 2007. The second complaint concernsiranlated
transfer decision which was found to be lawful by Tribunal and the
complaint was dismissed in its entirety in Judgng&#2.

2. In his third complaint, which is presently beforbet
Tribunal, the complainant impugns the Director-Gafie implied
rejection of the appeal he filed against the denidio impose on
him the disciplinary measure of suspension withpay for two
months with effect from 1 November 2008; as memdrabove
that measure was imposed because of the events Otber 2007
which are detailed in Judgment 3021. On 18 Marchi02@he
complainant was informed that the Appeals Commitied sent its
report for the Director-General to the Director tfe Human
Resources Management Division. On 12 July the caim@ht wrote
to the Director-General asking him when he woulderee a final
decision and stating that he would file a complaefore the Tribunal
if he had not received a response within seven.ddgsing received
no response, on 27 July 2010 he filed his third glaimt against the
implied rejection of his appeal, pursuant to Adidlll, paragraph 3,
of the Statute of the Tribunal.

3. However, the Director-General took a final decision
17 September 2010 rejecting the appeal. The congiaiimpugns
that decision in his fourth complaint on the foliog grounds: belated
decision; violation of the double jeopardy claupeycedural flaws;
absence of reason; breach of due process; breadheofule of
proportionality; failure to fulfil the burden of pof; misuse of
authority; unlawful composition of the Appeals Coittee; lack of
legal basis; and violation of the principles of ddaith and the duty
to inform. He requests that this complaint be jdirveith his third
complaint. Indeed, the express decision of 17 Sdmpe 2010 replaces
the implied decision impugned in the third compilaiince the third
and fourth complaints raise the same issues ofdiadtlaw and seek
the same redress, they shall be joined to formstigect of a single
ruling.

13
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4. In both complaints the complainant has applied doal

hearings so that he may call withesses before ibeirfal. Considering
that it is sufficiently informed by the parties’ galdings and their
annexes, the Tribunal disallows the complainanpgpliaation for
hearings.

5. In a letter dated 17 September 2010, the Directmesal

informed the complainant that he had decided notadtoept the
Appeals Committee’s recommendations of 18 MarchO2@amhd to
reject his appeal as unfounded. He stated tha tlias no violation of
the rule against double jeopardy for the followiegsons:

14

Firstly, the Committee made an error of fact inedetining that
the two measures imposed on him — the withdrawalhisf
Commissary privileges and his suspension withoyt pavere
based on the same facts. The disciplinary meadwespending
him without pay was indeed intended as a sanctmntlie
violation of Manual Section 103 (i.e. having causew been
aware of the entry of a non-authorised persontmagCommissary
salesroom). However, the measure was also to eantkie
complainant for his violation of Manual Section 558taff
Regulations 301.1.1 and 301.1.4 and Manual Se@ih on
standards of conduct (i.e. having caused the eoftrga non-
authorised person onto FAO premises on a non-wgrkiay
when visitors are not allowed).

Secondly, the Committee made an error of law insim®ring
time as being relevant to a determination as talhénghe rule of
double jeopardy had been breached or not.

Thirdly, the Committee erred in not addressingyftiie grounds
for the complainant’s allegation, and in particulae contention
that the second measure had no purpose as thenéesture “was
only aimed at punishing”. For the Organization, fingt measure
was of a precautionary nature, while the second taken for
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the complainant’s violation of Commissary rules;uséy rules,
standards of conduct and also Staff Regulations.

Fourthly, the Committee misinterpreted Judgment1286hich
presents important differences with the complailsacase and
does not support the Committee’s determination thate had
been a violation of the rule against double jeopard

To support his view that there was no violationtled rule against
double jeopardy the Director-General pointed togduent 2231, in
which the Tribunal held that the Organization wastified in

imposing three different measures on a staff memiber had stolen
an item from the Commissary salesroom: demotioansfier and
withdrawal of Commissary privileges.

6. The Tribunal notes first that the impugned decismhn
17 September 2010 was adopted six months after Ajfingeals
Committee’s report to the Director-General was essand after the
complainant had filed his third complaint with thebunal, though
before the complaint was notified to the FAO. Baahotes that the
complainant wrote to the Director-General on 12y 2010 asking
him when he would receive a final decision. Thet fhat the FAO
delivered the final decision only on 17 Septemi@&® which is long
after the Appeals Committee had issued its refadttthe complainant
unnecessarily in the uncertainty as to the outcofmiis appeal and
compelled him to file two complaints: one againke timplied
rejection of his appeal and another one againstfitied express
decision when he received it. He was then obligegay the costs
incurred by filing two complaints and not only oriehis could have
been avoided had the Organization replied to hysigst for a final
decision, by stating at least that the expressstativas forthcoming.
Therefore, the Tribunal will award the complainai@mages in the
amount of 3,000 euros.

7. Contrary to the complainant’'s assertion, the Trdduis
of the opinion that there was no violation of thieragainst double
jeopardy and that the disciplinary measure waslliegastified. The

15
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rule against double jeopardy “does not preventiglisary and
non-disciplinary consequences attaching to the saoie or events.
However, it does preclude the imposition of furtrdisciplinary
measures for acts or omissions that have alreathact#d a
disciplinary sanction” (see Judgment 3126, undgr Consequences
deriving from separate norms can stem from the stéaoe Each
measure corresponds to a different interest ofQhganization and
therefore it is possible that one fact can havearoos consequences
without violating the rule against double jeoparMoreover, in his
first case, Judgment 3021, the complainant was seccwf having
acted in breach of Annex D to Manual Section 1Q8,the Tribunal
found that his behaviour did not fall within thate.

8. In the present case, with regard to the consideratf
double jeopardy, it is clear that the Organizatiased the decision to
withdraw the complainant's Commissary privileges as interim
measure on Annex D to Manual Section 103. The BireGeneral
stated in the impugned decision that while “thecigignary measure
[of suspension without pay] was also intended tacBan [the
complainant] for the violation of Manual Section3l®y having
caused and been aware of the entry of a non-amdtbperson into
the Commissary salesroom, it was also based orfattiethat [the
complainant] had caused the entry of a non-autbdrizerson onto
FAO premises ([he] entered the premises with thiegueand did not
ask for a special permission for her to be presenthe premises)
on a Saturday, a non-working day, when visitorsreeallowed, in
violation of Manual Section 550 [...]. As a result [bfis] conduct,
[he] violated fundamental [rules] governing stafbnduct (Staff
[Regulations] 301.1.1 and 301.1.4), Manual Sectit®’ and 550, as
well as the standards of conduct contained in MaSa&tion 304,
especially given [his] status as an Assistant Sgc8upervisor.”
Given that the above information was repeated & dbmplainant
in memoranda preceding the imposition of the sanctand was
substantiated throughout the disciplinary procegiit is clear that the
disciplinary action was legally grounded.

16
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9. Further, there is no established rule, accordingtiicwh “the
application of both types of measure for the samteo$ facts [...]
should be taken more or less contemporaneouslystated by the
Appeals Committee in its report. The general ruhécl is in force is
that any measure has to be taken within a reasetiai#. In this case,
the complainant was advised by an e-mail dated 2®@r 2007
that the Human Resources Management Division wbalddle the
disciplinary aspects of the incident of 20 Octoll807. In a
memorandum of 4 January 2008 the Chief of the S&gcBervice
recommended to the Director of Human Resources Nanant
Division that administrative or disciplinary actitwe taken with regard
to the complainant’'s conduct of 20 October 2007.mBymorandum
of 12 June 2008 the Director informed the complatinthat he
proposed to impose on him the disciplinary measifrauspension
without pay for two months, pursuant to Manual gesah 330.2.21.
The complainant, who had been invited to commenthenproposed
measure, contested the facts but the disciplinagsure was confirmed
on 17 October 2008 and took effect on 1 Novemb@&82 view of
the complexity of the case and the detailed doctisnenbe reviewed
in relation to the concurrent appeals, the Tribdimals that the time
spent in deciding and confirming the disciplinargasure of suspension
without pay was reasonable.

10. The complainant contends that the Director-Gengral’
decision is flawed for “absence and/or insufficieraf reason”. He
argues that, except with respect to the questiodooble jeopardy,
the Director-General “limited himself to reportingjithout adding
anything else, the assertions of the Appeals Coteaiitand that his
“decision appears to be substantiated simply bgrriefly to judgment
No. 2861 of the Tribunal’. The case law has coesity provided
that “[tlhere is a duty to explain a decision ocanclusion because
everyone concerned has to know the reasons for..]t [pJut the
duty will be discharged even if the reasons ardedtan some
other text to which there is express or even inplieference, for
example where a higher authority endorses the naag®f a lower
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one or a recommendation by some advisory body” i{sgErticular
Judgment 1673, under 6). Consequently, the Dirggtoreral, in his
final decision, was not required to provide a dethreply to each of
the objections raised by the complainant. He meteld to state
reasons for adopting or rejecting the recommendaifathe advisory
body and the reason on which the original decisi@s based. In
his five-page decision of 17 September, the DireGeneral clearly
described the complainant’'s unsatisfactory condunct the rules he
had violated. He also made implicit reference te themoranda
leading to the decision to suspend him without fmaytwo months.
The decision was therefore detailed and reason@blesequently, the
Organization has fulfilled the requirement of pdbrg a justified
decision and the complainant’s plea is unfounded.

11. The complainant asserts that in the memorandun2 diube
2008 the charges were not precisely worded, and wihide some
rules were quoted it was not clarified to which @xpoints the
Organization meant to refer and, above all, howvbfations he had
allegedly committed could be related to the rulesriselves. He also
states that the four witness statements which atiached to the
memorandum of 4 January 2008 mentioned above had taken
without his knowledge and without allowing him te Ipresent for
cross-examination. Citing these examples as welthascase law
regarding the right to be heard before a sanciomposed, he alleges
breach of due process with regard to the disciplimrocedure. It
is to be noted that the seven-page memorandum afub®, with
the attached three-page memorandum of 4 Januasgylyclstates
the complainant’s actions which gave rise to theomemendation
for disciplinary action, the specific Staff Regidats and Manual
Sections (and their relevant extracts) that wemdated by such
conduct, and specifies the time limit for submgtia reply to the
charges. Furthermore, the evidence shows thatdhglainant was
given the opportunity to state his case in writamgl orally throughout
the course of the proceedings and present his mespio the charges
against him (including the witness testimoniesiptd the sanction of
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suspension without pay being imposed on him. Thaptainant's
allegation of breach of due process is therefofeuntded.

12. The complainant further asserts that the Orgamizdias not
met its burden of proof. However, it is uncontestiedt he brought
an unauthorised person onto FAO premises on a dwegn wisitors
were not allowed, without asking for special pesiwna for her
presence and that he was with her in the Commissalgsroom for
16 minutes. Those actions contravened the rulgbeofOrganization
and formed the basis for the disciplinary measuanposed on the
complainant. His assertion is therefore unfounded.

13. The complainant alleges misuse of authority. klearly in
the Organization’s interest to sanction unsatisfgctonduct on the
part of its staff members. The charges which foritiedbasis for the
decision were substantiated and precisely wordegl,complainant
was given the opportunity to reply, and the Orgainin’s conclusions
of fact were based on clear evidence. On his tregtcomplainant has
presented no evidence that the decision was takenedsons other
than those stated by the Director-General. Thers tharefore no
misuse of authority.

14. He also alleges that the disciplinary measure was
disproportionate. It was within the discretionarytheority of the
Director-General to set the duration of the disogaly sanction and
according to its case law the Tribunal will noterfere unless
the decision shows some fatal flaw (see Judgmedits 2262, 2849
and 2944).

The Tribunal notes that Manual paragraph 330.2.@é&sdnot
specify a maximum duration for the measure of suspa without
pay, it merely provides that it must be for a spediperiod. The
complainant’s behaviour, while not being consideeed abuse of
Commissary privileges under Annex D to Manual $ecfi03, was in
contravention of the Commissary Rules, as welhasQrganization’s
rules concerning the entry of an unauthorised pergnoto FAO
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premises. The complainant, being an Assistant 8gcBupervisor,
was not only well aware of those rules, and taskéti enforcing
them, but should also have been setting an exaimpteher staff, and
the fact that he acted in violation of applicabldes was rightly
considered to be unsatisfactory conduct. The camgda has not
shown that his case was treated differently totearotase similar to
his in fact and in law. As such, the disciplinargasure of suspension
without pay for two months was legally justifieddaproportionate.

15. The complainant’'s argument that the compositiontlef
Appeals Committee was unlawful, is likewise unfoeddas is his
argument concerning violation of “the principle eduality of arms”.
The complainant objected, in his memorandum toSeretary of the
Appeals Committee, that three members of the Coteenitad already
considered the same facts in a previous appeal. Gtr@mittee,
having received the Organization’s comments ondbmplainant’s
objection and the advice from the Legal Counseisyant to Manual
paragraph 331.3.5 and Staff Rule 303.1.33, rejdtied¢omplainant’s
objection to its composition. The Tribunal consglérat the specific
rule relating to disqualification of members of thppeals Committee
stated in Manual paragraph 331.2.31 is not a campled exhaustive
statement of the circumstances in which a membdisgalified from
hearing an appeal. The fundamental function ofititernal appeal
procedure, which is “an important safeguard offgights and social
harmony” (see Judgment 1317, under 31), requir@s‘the members
of an internal appeal body should not only be irtiphand objective
in fact, but that they should so conduct themselaesl be so
circumstanced that a reasonable person in posees$idhe facts
would not think otherwise. In this last regardisitnecessary only to
observe that staff confidence in internal appeatedures is essential
to the workings of all international organisatiosmsd to preventing
disputes from going outside those organisationsé Ggudgment 2671,
under 11). If a member of the Appeals Committee lakeéady
expressed a concluded view on the merits of anad@el was later
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appointed to a new Appeals Committee to expresspamon on the
same merits in a later appeal, their impartialitgl @bjectivity could
be questioned.

However, in the present case, the two appeals éstopun shared
some facts in common but the issues were compledidfgrent.
Specifically, the previous appeal regarded an adtnitive decision
to suspend the complainant's Commissary privilagessponse to an
alleged abuse of these privileges, whereas the dpjgeal regarded a
disciplinary sanction for the alleged violation thie Organization’s
rules as detailed above. Moreover, the requeghiotegal Counsel’s
view, made by the Chairman of the Appeals Commiteeea legal
question which was related to the recusal of thmeembers of
the Appeals Committee, was proper and consisterh @taff
Rule 303.1.33. The complainant alleges a violatbrthe principle
of equality of arms because the Appeals Commitidendt inform
him that it had requested the Organization’'s viewmsl the Legal
Counsel’'s advice regarding his objection to thréghe members.
Staff Rule 303.1.342 requires that the staff menhiasre access to all
pertinent documents considered by the Committee. [Ebal advice
and the Organization’s view should have been coneated to the
complainant. However, this non-compliance with Siaile 303.1.342
does not vitiate the decision of the members tdicoa to hear the
appeal as this decision was, in the circumstaroegct.

16. Lastly, the complainant contends that there wasbeqgolural
flaw in that Staff Regulation 301.11.1 and Staffld&R@03.1.11 were
violated. The Appeals Committee found that the igimmd decision
violated the rule against double jeopardy, whicls waough to vitiate
the decision and justify the recommendation tatsagide. As such, it
was not necessary for the Committee to treat ehttecclaims of the
appeal individually, as they were absorbed by dt®mmendation to
set aside the decision. Therefore, its opinion waperly rendered
and the Director-General had no legal obligatiometguest a specific
recommendation for each of the remaining claims.
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17. It follows from the foregoing that there is no exide that
the Organization has acted in bad faith or thdwai not fulfilled its
duty to inform. As the complainant succeeds in,ghg Tribunal will
award costs in the amount of 2,000 euros.

DECISION

For the above reasons,

1. The FAO shall pay the complainant damages in theuamof
3,000 euros.

2. It shall also pay him costs in the amount of 2,600bs.

3. The complaints are otherwise dismissed.

In witness of this judgment, adopted on 9 Novemi2812,
Mr Giuseppe Barbagallo, Presiding Judge of theurvdh for this case,
Ms Dolores M. Hansen, Judge, and Mr Michael F. Modudge, sign
below, as do I, Catherine Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.
Giuseppe Barbagallo
Dolores M. Hansen

Michael F. Moore
Catherine Comtet
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