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114th Session Judgment No. 3183

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms T. R. againsie
International Organization of Legal Metrology (OIML on
4 November 2010 and corrected on 22 November, tigarzation’s
reply of 23 December 2010, the complainant’s rejeirof 11 February
2011 and the OIML’s surrejoinder of 14 March 2011,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a French national born in 195Inejd the
International Bureau of Legal Metrology (BIML), thBecretariat
of the OIML which has its administrative headquestan Paris, on
1 April 2005. She was recruited as a part-timeetacy on a five-year
contract. She was employed full-time as from 1 &maper 2005.

In 2007 the complainant’'s doctor diagnosed her w@$ersng
from a “major depression”. On 17 July 2008 the Etioe of the BIML



Judgment No. 3183

wrote to the complainant to inform her that, in @cdance with

the first paragraph of Article XIV of the BIML SfaRegulations,

she would no longer be entitled to full pay as frohgust,

because she had been on sick leave since 19 JQF. 2 added
that he was obliged to have her examined by twaodecAccording

to Article XIX, paragraph 1c), of the Regulatiorthe purpose of
the examination is to determine whether an agergulgect to a
“permanent or frequently recurring physical or naémcapacity that
renders him/her incapable of fulfilling his/her @ions in a normal
manner”. If the agent is found to be suffering freoch incapacity,
his or her employment contract must be terminat¢idgrwise he or
she is given “sick pay” for an additional two yedrsthe instant case,
the medical examination was held on 10 October 200& doctor

designated by the complainant concluded that shik temporary,

non-recurring physical and mental incapacity. Thetdr designated
by the President of the International Committed_efal Metrology

(CIML) — the body responsible for undertaking arzdirging out the

tasks for which the Organization was establishednsidered that the
complainant was not suffering from permanent oguent periodical
incapacity preventing her from exercising her fiord in a normal
manner. She was therefore entitled to receive ‘3.

The complainant was informed by a letter of 7 Januz010
that her post was being definitively abolished asesult of the
reorganisation which had taken place the previoostmand that,
as the efforts which had been made to find her & pest had
proved unsuccessful, her contract would not be wedewhen it
expired on 31 March. On 13 April she wrote to theeBtor to request
a certificate of employment and the “end-of-cortramdemnities
due to [her] under French law”. On 15 April she wsent the
certificate in question together with a coveringde explaining that
the French Labour Code did not apply to the Orgaiun and that the
employment contracts offered by the OIML were goeer by the
Staff Regulations, which make no provision for feyment of an
end-of-contract indemnity. The complainant thetiatéd proceedings
before the Paris employment tribunal, ttenseil de prud’hommes
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in order to claim the payment of that indemnitytire amount of
10,187 euros. At that juncture, the Organizatiotified both the

complainant and theonseil de prud’hommethat the latter had no
jurisdiction over the dispute.

In a letter of 15 July 2010 to the Director the ptaimant alleged
that her transfer to a basement office had led e “professional
sidelining” as from the autumn of 2006 and thatséhevorking
conditions had adversely affected her health. 3be said that she
had not been informed of the reorganisation that teken place
in December 2009 and she expressed doubts as thextany steps
to redeploy her had actually been taken. She atit#dshe wished
to obtain recognition of and compensation for mguriy, which she
estimated as amounting to nine months’ salary 266200 euros — and
she asked whether it would be possible to setdelibpute by mutual
agreement on the basis of Article XXIII of the $t&Eegulations. She
received a reply stating that no medical report bathblished any
connection between her depression and her workimglitons and
that, in the absence of any injury, her claim fompensation had
been rejected. On 31 August 2010, again relyingwticle XXIII, the
complainant appealed by submitting her claim toRbesident of the
CIML, who rejected it. That is the impugned deaisio

B. The complainant contends that the reason giventtfer non-

renewal of her contract, namely the reorganisatiddecember 2009,
is incorrect because, according to her, a colleagwewas previously
an archivist is now performing secretarial duti€he infers from

this that her post was given to this colleaguerafie own post

was abolished. In the complainant’s opinion, it @ias state of health
brought about by the deterioration in her workiogditions that was
the reason for the non-renewal of her contract. Rlaemtains that
in her basement office she was isolated from teromembers of
staff and that this isolation was accompanied bgréasingly marked
professional disesteem”. She explains that as fbmoember 2006
working relations with her immediate supervisor sered, and that
the latter “bullied” her on numerous occasions. $hd also been
“ridiculed” because, for personal reasons, in Jan@@07 she had had

3
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to ask that her name no longer be shown on the nixaton’s
internet site. She evaluates her injury to be mmanths’ salary, or
16,648.92 euros.

On her complaint form, the complainant states gts seeks
the setting aside of the decision of the Presidéttie CIML refusing
to accept her claim for compensation, damages énamount of
16,900 euros and 5,000 euros in legal expensesenrsubmissions
she also requests that the Tribunal order the @zgton to pay the
costs of the proceedings.

C. In its reply the Organization submits that the filentains no

evidence that the complainant expressed dissdimfia@bout her
working conditions or her isolation, that her imnagd supervisor
treated her with disdain or bullied her, or thagrthwas a causal link
between the conduct of some of her colleagues andtate of health.
It denies that the complainant was ridiculed beeaslse had asked
to have her name removed from the OIML'’s interriiet and stresses
that this request was dealt with promptly. It cowles from the
foregoing that the complainant is obviously proo€‘mythomania”

and that her working conditions can in no way bgarded as the
cause of the deterioration of her state of health.

The OIML also explains that the reorganisation wasessary in
order to enable it to recruit an accountant witheratating a new post.
It adds that it was impossible to keep the complaiis secretarial
post in view of its small staff complement (ten éogpes) and the
fact that her lengthy absence had not preventedBiiML from
operating smoothly. It states that the archividtisies did not change
after the complainant’s separation from servicethatl since her post
was abolished, it cannot be held that her stateealth was the reason
for not renewing her contract.

It points out that the complainant has not said whg is asking
for the payment of nine months’ salary or explaitiegl discrepancies
in the amount of that compensation and it asksghatbe ordered to
pay the costs of the proceedings.
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D. In her rejoinder the complainant explains that ghelaiming
redress for the injury resulting from the non-reakwf her contract,
which she evaluates as nine months’ salary (169@4@uros), because
this covers the period between the expiry of hemtra@t and her
retirement. She modifies her claims and now askshi® payment of
this sum twice: first, in compensation for the myjuesulting from
“the lack of any economic reason for the non-rednefaer contract”
and, secondly, in compensation for the harassmbittvehe suffered.

E. In its surrejoinder the OIML contends that the Tnhl must

rule only on the issue of whether compensationtue th respect
of injury allegedly caused by the impact of the ptaimant’s working

conditions on her state of health, since this wees dole injury to
which she referred in the internal dispute setti@nmproceedings. It
therefore requests that the complainant’s claimcfuimpensation for
the injury resulting from the non-renewal of hentact be declared
irreceivable. On the merits, it reiterates its posi It adds, on the
basis of several items of documentary evidencé,ttieacomplainant
and her immediate supervisor entertained cordiatioms and that the
latter tried to underscore the value of her sulmat@’'s work and
promote her independence. It points out that thidst with whom

the complainant shared her basement office anéd¢heuntant who
now occupies that office have never complained abwir working

conditions.

CONSIDERATIONS

1. The complainant joined the BIML in Paris on 1 AR2D05
as a secretary on a renewable five-year fixed-teomtract. Her
doctor diagnosed her as suffering from a “majorresgion” and she
was placed on sick leave as from 19 July 2007.r8beived full pay
for one year in accordance with Article XIV of tBeaff Regulations.
At the end of that period the Director of the BIMdought a
medical opinion from a doctor designated by thesiflent of the CIML
and a doctor designated by the complainant in otdedetermine
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whether she was suffering from a disease entitiagto “sick pay”

for an additional two years, or whether she hadparrhanent or
frequently recurring physical or mental incapacihat render[ed]
[her] incapable of fulfilling [her] functions in aormal manner”. As
the second eventuality, which would have entailedtermination of
her service under Article XIX of the Staff Regutats, was ruled out,
the complainant received “sick pay” as from 1 Aug2308.

2.  On 7 January 2010 the Director informed the complat
that her post was being definitively abolished ageault of a
reorganisation carried out in December 2009 andhtbiaemployment
contract would not be renewed. He explained thahaid proved
impossible to offer her another post in view of bealifications and
experience and the Organization’s small staff cemgnt.

On 13 April 2010 the complainant requested intaa dahe
payment of the “end-of-contract indemnities” whidh, her view,
were due to her under French law. She receivetkttig that the Staff
Regulations, which alone were applicable, maderowigion for such
indemnification. The complainant first referred loase to the Paris
conseil de prud’hommesvhose jurisdiction was challenged by the
Organization. She then wrote a letter to the Daeof the BIML in
which she stated that her sick leave had been alugert working
conditions. She also complained that she had nen lieformed of
the December 2009 reorganisation and she expressgots as to
whether any steps to redeploy her had really bakent thereafter.
She evaluated her injury as amounting to nine n¥rehlary and,
pursuant to Article XXIII of the Staff Regulationasked the Director
whether the dispute might be settled by mutual egent. As it
proved impossible to reach such an agreement, itk dn appeal
with the President of the CIML, who rejected it.aths the decision
impugned before this Tribunal.

3. The Tribunal wishes to stress that the Organization
scrupulously abided by the provisions of the SRéfyulations which
apply to agents whose service has to be interrupeduse of sickness
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and it drew all the consequences from the findiafighe medical
opinion which it sought.

4. In accordance with Article VI of the Staff Regutats, the
complainant’s fixed-term contract could be renevf@da period of
five years or less. The complainant does not desghe fact that
the Organization was entitled to take the decigsioh to renew it,
which led to the cessation of her servipso facto“on the expiry
of the contract”, in accordance with Article XIXamgraph 2a). The
complainant’s argument, insofar as it is comprelidas seems to
be that, if she had been in good health, her contvauld have been
renewed until her retirement in January 2011. Indyénion, as the
deterioration in her state of health was due towmnsening working
conditions from December 2006 onwards, the Orgéinizattempted
to evade its responsibility by using the reorgaioseof its services as
a pretext for not renewing her contract.

5. It must be found that the complainant’s allegatimegarding
the causes of her failing health, which are tantarhto an accusation
of harassment, are not borne out in any way btigence in the file.
For example, the submissions show that, contratyga@omplainant’s
assertions, her immediate supervisor displayednaiderate attitude
towards her at the most difficult times, that hbygical environment
was acceptable and that the Administration promg#glt with her
request to remove her name from the Organizatiotesnet site.

6. Similarly, there is nothing in the file to substate the
complainant’s contentions that the reorganisatibecember 2009
was merely an excuse not to renew her contractth@ncontrary,
the explanations furnished by the Organization @mvincing. As
the BIML apparently functioned without a secretéoy more than
two years without encountering any major difficedti the decision to
abolish that post is understandable. In additiorcesthe Organization
has a staff complement of no more than ten, ibissarprising that it
was unable to offer the complainant a different pos
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7. It may be concluded from the foregoing that the plaint is
unfounded in its entirety and must therefore bendised without
there being any need to rule on the receivabilityamme of the claims
therein.

8. The Organization asks the Tribunal to order themamant
to pay the costs of the proceedings. The Tribueat sh0 reason for
doing so and will reject this request.

DECISION

For the above reasons,
1. The complaint is dismissed.

2. The OIML’s counterclaim is also dismissed.

In witness of this judgment, adopted on 6 Januai132
Mr Seydou Ba, President of the Tribunal, Mr Clatiwuiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as dddtherine
Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



