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114th Session Judgment No. 3181

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr T.dgainst the
European Organisation for the Safety of Air Navigat(Eurocontrol
Agency) on 21 May 2010, the Agency’'s reply of 20gAst, the
complainant’s rejoinder of 24 September and Eurtobta
surrejoinder of 16 December 2010;

Considering the applications to intervene filed by:
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and the letter of 2 July 2010 in which the Agentatexd that it had
no objections to these applications, despite isemation regarding
the amount of the costs which the Tribunal mighéuaty

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a German national born in 1981ered the
service of Eurocontrol in 2000. He works as artraiffic controller at
the Maastricht Upper Area Control Centre.

Facts relevant to this dispute are to be foundupigthents 2560
and 2782, which were delivered in cases also comgpEurocontrol.
It should be recalled that in September 1992 themiment
Commission for the Safety of Air Navigation apprdva salary
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adjustment methodology applicable as from 31 Deermltf91,

modelled on that which had just been adopted byni$téutions of the

European Community. This methodology was to appiyl 30 June

2001, but its application was extended for two gepending the
adoption by the European Union of a new adjustnmegithodology.

The new methodology took effect on 1 July 2004 asdlary adjustment
of 3.4 per cent was applied as from that date.

In Judgment 2560, delivered on 12 July 2006, théuhal
allowed the complaints filed by 34 officials of Bapntrol who were
contesting their payslips of 31 July 2004 insofatleey did not show
any back pay for the period 1 July 2003 to 30 RO@4. The Tribunal
set aside the impugned decisions and remittedake o the Agency
for a decision on the adjustment of salaries andsipa rights
acquired in respect of the above-mentioned petiocgoursuance of
that judgment, the Permanent Commission decidedtti®a 3.4 per
cent adjustment would be granted for that periatithat the resulting
back pay would be received not only by the 34 @ficwho had filed
a complaint with the Tribunal, but also by othemmbers of staff and
pensioners. This back pay was received in Decerdb@6. Interest
for late payment, at a rate of 8 per cent per annaloulated from
July 2004, was also paid, but only to the complaisia

On 8 March 2007 one member of staff — who had eenla party
to the case leading to Judgment 2560 — lodged temad complaint
with the Director General in which he asked to bédphe interest
for late payment which some of his colleagues hexkived. This
internal complaint was dismissed but, in the evenfudgment 2782
of 4 February 2009 the Tribunal ordered the Agetacpay this staff
member interest at the rate of 8 per cent per anoarthe amount
corresponding to the adjustment which he had redefor the period
1 July 2003 to 30 June 2004.

On 6 April 2009 the complainant claimed interest fate
payment on the sum corresponding to the above-predi
adjustment pursuant to Judgment 2782 — as did stantial number
of his colleagues at that time. In a letter of ¥pt®mber 2009 the
Principal Director of Resources explained that tieldt not accede to
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the complainant’s request, because it was timesdasince he had
not filed an internal complaint within the presetdbtime limit in

order to challenge the decision of December 2006tmgay him

that interest. On 25 November 2009 the complainadged an

internal complaint with the Director General in wihe asked him to
review the “issue”, arguing that Judgment 2782 ttared a new and
unforeseeable fact of decisive importance triggeemew time limit

for appeal. Before the Tribunal he impugns the ietpldecision to
reject that internal complaint.

The Joint Committee for Disputes met on 29 July ®Qdt
consider some 200 internal complaints — includimgt tof the
complainant — which had been referred to it. In dginion it
concurred with the position adopted by the Priricipaector of
Resources on 15 September 2009 and consequentiymended the
rejection of the internal complaints. The Princip@irector of
Resources, acting on behalf of the Director Genendbrmed the
complainant in a memorandum of 5 November 2010 hieashared
that opinion and that his internal complaint wasréfiore rejected as
inadmissible and, subsidiarily, as legally unfouhde

B. The complainant asserts that his complaint is ved¢e. He

points out that, according to Judgment 676, a stafinber concerned
by an administrative decision which has become fimay ask for its

review if he or she is relying on facts or evidengie decisive

importance of which he or she was not and coulchage been aware
before the decision was taken, or if some new aridreseeable fact
of decisive importance has occurred since thentlaai when such is
the case, the Administration is under a duty tpoed to the request
for review by taking a new decision which will tgigr a new time

limit, even if the original time limit was not resgted. He considers
that the “precedent” set by Judgment 2782 fulfighbof the above-
mentioned conditions. He concludes from this tretas entitled to
submit his request of 6 April 2009, which he didhin three months
of the delivery of the aforementioned judgment, &ameh to file an

internal complaint. In his view, he has thus propexhausted all

internal means of redress.



Judgment No. 3181

On the merits, he submits that the Agency, by mteraling the
benefit of Judgment 2782 to all staff, committetsarious breach”
and violated the principles of transparency, sitgbiforeseeability
and equal treatment.

The complainant asks the Tribunal to set aside ithglied
decision to reject his internal complaint of 25 Hmber 2009 as well
as the decision of 15 September 2009, to ordepdyeent of “due
and payable” interest on the back pay receivedeanember 2006 and
to set the rate of interest at 8 per cent per andanaddition, he
claims costs in the amount of 6,000 euros.

C. In its reply the Agency contends that the complaist
irreceivable. It points out that when the complain@ceived the back
pay due to him in December 2006, unlike his colleag/ho initiated
the proceedings which led to Judgment 2782, hadidhallenge the
fact that this sum was not accompanied by inteaslate payment.
Therefore, in its view, the complaint is time-bakrén this regard,
Eurocontrol refers to the Tribunal's case law witsspect to the
principle that time limits are justified by the medor stability in
the parties’ legal relations. It recognises that ffribunal allows
exceptions to this principle, but considers thathie instant case no
exceptional circumstances exempt the complainamn fthe time
bar. Moreover, the Agency states that in Judgm2882he Tribunal
clarified the precedent set in Judgment 676, whibhs so far
remained an isolated one”. Lastly, it does not pcteat the delivery
of Judgment 2782 constitutes a new and unforesedéadtl of decisive
importance which could trigger a new time limit ppeals.

On the merits and subsidiarily, the defendant cuidethat the
aforementioned judgment took effect only betweengarties and that
the Agency was therefore under no legal obligatiioextend its effect
to all staff.

D. In his rejoinder the complainant reiterates hisuargnts. He
submits that Judgment 2782 does constitute a nety f@cause in
that judgment the Tribunal set forth a general @ple of law for the
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first time. In his opinion, the case leading to gmént 2203 is
“fundamentally” different to the instant case, padarly in that the
argument that a new fact exists was not relied updine earlier case.

E. In its surrejoinder the Agency maintains its pasitilt explains
that, even if Judgment 2782 was “perhaps a newsideci which
decided an issue that had never been raised bé#fi@elone does not
enable it to be said that the conditions for wajvihe time limit
defined exhaustively in Judgment 2203 have been met

CONSIDERATIONS

1. The dispute now before the Tribunal is a sequel to
Judgment 2560 delivered on 12 July 2006. In purseiaof that
judgment, the Agency decided that the salary adfjeist which had
been granted as from 1 July 2004 would be paidaetively as from
1 July 2003, not only to the officials who had dilthe complaints
leading to the above-mentioned judgment, but alsother members
of staff and to pensioners. The corresponding lp@gkwas received
in December 2006, but only the officials who hdddia complaint
with the Tribunal received interest for late paymana rate of 8 per
cent per annum.

2. In Judgment 2782, delivered on 4 February 2009, the
Tribunal allowed the complaint filed by a staff msen who
challenged the fact that he had not been paidrtexest.

3. Relying on the precedent established in that juddribe
complainant, like several of his colleagues, theked the Director
General to pay interest for late payment on thek ey received in
December 2006. As this request was rejected, hgetbén internal
complaint. On 21 May 2010 he filed his complainthathe Tribunal
impugning the implied decision to reject his in@ricomplaint and
requesting the payment of that interest.
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4. On 5 November 2010 the Principal Director of Resesy
acting on behalf of the Director General, finallysrdissed the
aforementioned internal complaint in accordance hwithe
recommendation made by the Joint Committee for @espon 29 July
2010.

5. The Agency submits that the complaint has beenelddt
of time and that the complainant’s claim must faillight of the
Tribunal's abundant case law on the time bar.dtest that, when he
received the back pay in December 2006, he didprmtest against
the fact that it was not accompanied by interestléte payment,
unlike his colleague who considered that he wasieshto such interest
and therefore filed both an internal complaint #meh the complaint
which the Tribunal allowed in above-mentioned Judgh®2782.

Relying on Judgments 602, 1166, 1466, 2463 and,d722calls
that the Tribunal has repeatedly stated that timéd are an objective
matter of fact and that it will not entertain a q@aint filed out of
time, because any other conclusion, even if fourmtedonsiderations
of equity, would impair the necessary stabilitytbé parties’ legal
relations, which is the very purpose of time limltsadds that the only
exceptions to this rule that the Tribunal has alldware where the
complainant has been prevented \bg major from learning of the
impugned decision in good time, or where the orggion, in breach
of the principle of good faith, has deprived thargon of the
possibility of exercising his or her right of appég misleading him
or her or concealing some paper from him or het jtocontends that
none of these circumstances obtained in the instesd.

6. In his rejoinder the complainant counters this oliga to
receivability by saying that, while it is true thaé did not claim
interest for late payment after receiving his baely in December
2006 and that he did not intervene in the procemdleading to the
above-mentioned Judgment 2782, he did, howeveld senequest
to the Director General “within three months of thelivery of
the [aforementioned] judgment” and thereafter labga internal
complaint. He submits that the said judgment dodeed constitute a
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new fact justifying a request for review because,the first time, it
establishes a general principle of law on the mattamely that
“where the debt is one that falls due on a fixetkdmterest for late
payment is duépso jureas from that date, without the need for any
prior action by the creditor, because in such & d¢he due date is
equivalent to the service of notice”.

In his submissions the complainant draws attentmihe fact
that in consideration 1 of Judgment 676, which dels/ered in a case
bearing some similarities to the instant case,Tilileunal held that a
staff member concerned by an administrative detisidich has
become final may ask the organisation to reviewsktigation, either
“when some new and unforeseeable fact of decishmoitance has
occurred since the decision was taken”, or wheis helying “on facts
or evidence of decisive importance of which he waisand could not
have been aware before the decision was taken’hidnopinion,
Judgment 2782 constituted a “new precedent” of wiie was not
and could not have been aware.

7. The question here is therefore whether Judgment 278
constitutes “a new and unforeseeable fact of dexiginportance”
which has occurred since the back pay was paideoceber 2006
without interest for late payment.

8. The precedent established in Judgment 676, on wihieh
complainant relies, was cited by the Tribunal idglaents 2203,
under 7, 2722, under 4, and more recently in Judipn8002,
under 14 and 15, and 3140, under 4.

9. The Tribunal is of the opinion that, in the instarase,
the complainant’'s argument that the delivery of ginent 2782
constituted a new and unforeseeable fact of decigmportance,
within the meaning of the above-cited case lawtoino avail. In
Judgment 676 the Tribunal did accept that the dgliwf one of its
judgments could be described in those terms anldi ¢berefore have
the effect of reopening the time limit within which staff member
may lodge an appeal. But the circumstances of dhat were very
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special in that the Tribunal, in the previous judgns which it cited in
that case, had formulated a rule which had gredtibred the situation
of certain staff members of an organisation andctyhialthough
already applied by the organisation, had until thehbeen published
or communicated to the staff members concerned.eikeptional
circumstances of that nature exist in the instaseavhere, moreover,
the delivery of Judgment 2782 cannot be regardemhfseseeable.

Nor can it be considered that the delivery of thadgment
enables the complainant to rely on facts or evident decisive
importance of which he was not and could not haentaware before
the impugned decision was taken.

10. In this case, in December 2006 the complainantivedea
payslip for back pay which made no mention of iesérfor late
payment. At that point he did not lodge any intéomnplaint against
the non-payment of that interest, unlike his cgleawho initiated the
proceedings leading to Judgment 2782. Since, a®dstan the
foregoing consideration, the conditions establistredudgment 676
for reopening the time limit for lodging an appeare not met, the
complainant could not rely on Judgment 2782 in orie submit
in April 2009 a request which he ought to have madihin the
prescribed time limit running from the date on white received the
above-mentioned payslip which, according to the da®, constitutes
an administrative decision.

11. As the complainant submitted his request out okfitme
requirement laid down in Article VII, paragraph df, the Statute of
the Tribunal that internal means of redress musgXteusted has not
been met, and both the complaint and the applitaitio intervene
must be dismissed as irreceivable.

DECISION
For the above reasons,
The complaint is dismissed, as are the applicatomnservene.
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In witness of this judgment, adopted on 13 Novemi2éx2,

Mr Seydou Ba, President of the Tribunal, Mr Giuse@arbagallo,
Judge, and Mr Patrick Frydman, Judge, sign belevdaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.
Seydou Ba
Giuseppe Barbagallo

Patrick Frydman
Catherine Comtet
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