Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

114th Session Judgment No. 3177

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr I. F.-A. agsi the
United Nations Educational, Scientific and Cultur@kganization
(UNESCO) on 19 November 2010 and corrected on k&Déer 2010,
UNESCO's reply of 17 March 2011, the complainaméginder of
8 June and the Organization’s surrejoinder of 2&aper 2011;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a national of Ecuador born in 19%&thed
UNESCO in 1989 as a consultant. In 1992 he obtaimefiked-
term contract at grade P-4 as Regional Adviser thm General
Information Programme for Latin America and theiBla@an, which
was then based in Caracas, Venezuela. As a résultestructuring of
Field Offices, he was transferred at the same gmxl@a regional
information officer to the new Regional Office f@ommunication
and Information based in Quito, Ecuador, in 200&lldwing the
closure of the Quito Office in November 2005, heswansferred to
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the new Cluster Office in Kingston, Jamaica, diillgrade P-4, as
Adviser for Communication and Information in theribbean. He
reached the statutory retirement age in Novemb#i 20

The complainant’s supervisors requested on sev@easions
that he be promoted to grade P-5, or that his pesteclassified at
that grade. Indeed, the Director of the UNESCO deffin Caracas
first requested that his post be reclassified adgrP-5 in January
2000. He then requested that the complainant betegtaa merit-
based promotion to the P-5 grade in January 200bsetjuently,
upon the complainant’s transfer, the Director of fQuito Office
requested that his post be reclassified at graBeoR-account of an
increase in his duties and responsibilities. Heewead this request
in April 2004, attaching a new job description. 8yetter of 17 June
2004 the Assistant Director-General for the Comrmatiwn and
Information Sector replied that, while he supportieel upgrading of
the complainant’'s post, the reclassification was passible at that
time for budgetary reasons, but it would be considevhen financial
means permitted. In August 2005 the Director of @gto Office
again sought a reclassification of the complairsaptist at grade P-5,
but he received no reply to his request.

Prior to his transfer to the Kingston Office in Fadry 2006, the
complainant himself submitted a request to the dineGeneral to
reclassify his post, pursuant to Staff Rule 10Bi€ received no reply,
and subsequently refused to sign the job descnifitiohis post dated
March 2006. Lastly, in April 2008 the Director difet Kingston Office
requested that the complainant be granted a mesie promotion.
This request likewise went unanswered.

In July 2008 the complainant applied for a P-5 pasi at
UNESCO Headquarters, for which a vacancy noticeldegh published
both internally and externally. He was invited fam interview in
December 2008, but an external candidate was ealgnaippointed to
the post. In May 2009 he contested this appointpaguing that the
Organization had not complied with the recruitmpriacess. He was
informed by letter of 18 August 2009 that the Dicegseneral had
decided to confirm the appointment, as the exteapglicant was
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deemed to be the best qualified candidate for tbst @nd the
recruitment process had been carried out in acooedawith the
applicable rules.

In October 2009 the complainant appealed agairst#ctision to
the Appeals Board. He contended that the recruitrpeocess was
flawed because the P-5 post for which he appligghbto have been
advertised internally before being opened to exlecandidates, and
because his candidature ought to have been giveritypon the basis
of the Organization’s rotation policy and his expece gained in the
field. He requested that the disputed appointmenténcelled and
that he be appointed to the post instead of thects candidate.
Failing that, he requested that the promotion salgrP-5 that he had
been “promised” in 2005 be implemented with rettvaceffect and
that he be reassigned to Headquarters “in accoedaith the rotation
policy”. He also claimed moral damages.

In its report of 2 June 2010 the Appeals Board dised the
Administration’s argument that promotion being deghonly on a
competitive basis is outside its jurisdiction. duhd itself competent
under paragraph 5(c) of its Statutes to consideiaspects of the
appeal considering the length of time involved. tha merits, the
Board held that the recruitment process had non bkaved and
recommended dismissing the complainant’s claimghis regard.
However, it noted that the complainant did not haae valid
job description, that he had been in Field Offift@sl18 years without
benefiting from the rotation policy set out in Admstrative
Circular No. 2191 of 29 September 2003 on the hatiegl policy on
recruitment, rotation and promotion, and that, despduly recognised
increase in his responsibilities and several recenttations from his
supervisors, he had remained at the same grade lsim@ppointment
in 1992. It also noted that the complainant was tdueetire in 2011
and that his pension would be affected by thisasiten. The Board
pointed out that financial implications should eta criterion for the
non-reclassification of a post. It recommended thatcomplainant be
evaluated for a possible reclassification to grdeg or considered for
a merit-based promotion with retroactive effecnird005 and that he
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be compensated for his accommodation and traveb associated
with the appeal, but that his claim for moral daepsge dismissed.

By a letter of 23 August 2010 the complainant wesrimed of
the Director-General's decision to reimburse th@emses he had
incurred when attending the Appeals Board hearinfgtb dismiss
his claims concerning the recruitment process, appointment to
the P-5 post and the compensation for alleged ghiecguin accordance
with the Board’s recommendation. However, with estpto the
reclassification of his post, the Director-Genarjkcted the Board's
recommendation on the grounds that it had beensititat at
grade P-4 in accordance with the International ICi8ervice
Commission’s standards and that evaluations coaduct 2004 and
2006 had confirmed its grade at the P-4 level. Director-General
also rejected the Board’'s recommendation conceraingerit-based
promotion, considering that this was a separateei§geom the case
examined by the Board and one which was subjespézific rules
and procedures. That is the impugned decision.

B. The complainant contends that the recruitment phoee for

the P-5 post was flawed. In particular, he subriiiat the Staff
Regulations and Staff Rules as well as Administea@ircular No. 2191
provide that professional posts must first be atibent internally, and
that it is only where a qualified candidate has been identified
either internally or within the United Nations syst that the vacant
post may be advertised externally. In his view, tiss Organization
complied with this requirement, he would have beensidered as
a qualified internal candidate. The complainantogmises that
the Director-General may in specific cases exceptlp authorise
simultaneous internal and external advertising pfaessional post,
but he points out that this requires a fully docoted request
providing the reasons for derogating from the pplecthat vacancies
should first be advertised internally. Since no hsuequest was
issued in the instant case, the recruitment praeedutainted with
procedural irregularity.
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Further, the complainant argues that the Orgawizafailed
to take into account his successful field assigrimjem breach
of Administrative Circular No. 2191, which givesiqity in the
appointment process to staff who have already cetag@l two
assignments in field duty stations or spent terrsy@athe field, and
which also provides that successful field assigrimene considered
when deciding whether to promote a staff memberaode P-5.

He also contends that the impugned decision idewimvith a
procedural defect, in that no desk audit was evaieriaken to
evaluate the tasks and responsibilities of his.gdetpoints out that
the performance of a desk audit is a consistenirasimative practice
in UNESCO and should therefore be regarded asa tdgigation,
which was not respected in his case. The allegeduations of
his post in 2004 and 2006, which are referred tahm impugned
decision, actually concern the classification pdure undertaken
by the Administration to determine the Staff Essbhent at the
beginning of each biennium, and they do not guarattiat a specific
post has been reviewed.

The complainant considers that the impugned detigsonot
properly substantiated, since it refers only to B8C standards for
classification, according to which posts of regiomavisers are
normally classified at grade P-4. He contends thatjob title alone
cannot predetermine the overall grade of a posterisihat he did not
have a valid job description and that he had variounctional titles
for his post, the Director-General's assertion thasts of regional
advisers are normally graded P-4 is clearly dewbigherit.

Moreover, he alleges that he has been treated aMgqas
colleagues who held posts in various Field Offigegorming similar
or even fewer tasks and having the same respdtisibilvere graded
at the P-5 level. Referring to the Tribunal's cdee&, he contends
that the impugned decision was taken by the Direatbinterim of
the Bureau of Human Resources Management (HRM) owith
proper delegation of authority. He further allegesiue delay in the
processing of his claim for reclassification.
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The complainant asks the Tribunal to set aside“itnpugned
decisions”, including the disputed appointmenthe P-5 post, and to
order that UNESCO reclassify his previous posthatr-5 grade with
retroactive effect from 2001, or at least from 2084 seeks material
damages equivalent to the difference between whatvéuld have
earned since 2001 (or 2004) at grade P-5, and meénattually earned
during that period, with interest. Alternativelye hsks the Tribunal to
order a desk audit by an external expert accorthnipe procedures
applicable in 2001 or in 2004. He claims 30,0000eum moral
damages, as well as costs in the amount of 5,0@3.eu

C. UNESCO submits that the complaint is partly irrgable. It
contends that the complainant’s claims regardinglicit or explicit
decisions with respect to post reclassification ameérit-based
promotion are both time-barred and outside the &temre of the
Tribunal. In its view, the Appeals Board breached S$tatutes and
acted ultra vires by examining matters other than the recruitment
procedure for the P-5 post. Indeed, the only decisihallenged by
the complainant in his internal appeal was theuigoent decision
regarding the P-5 post at Headquarters, and thahdsonly one
capable of review by the Appeals Board and theufdh. Moreover,
it is not within the competence of the Tribunal doect that a
particular post be reclassified at a higher level.

On the merits, UNESCO argues that the complairantistaken
in contending that the recruitment procedure did respect the
provisions of the Staff Regulations and Staff Raled Administrative
Circular No. 2191. He fails to take into accourdafSRule 104.Bis(b)
and paragraph 19(c) of Administrative Circular N2191, which
clearly state that the Director-General may exertis discretionary
authority to authorise, in specific cases, thateClor posts be
advertised internally and externally at the samwetiThe defendant
explains that the Director-General did so in tlasecin order to widen
the scope of candidates whose profiles would cpomd to the very
specific requirements of the post.
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Concerning the complainant’'s argument that it aaed an
essential fact, UNESCO underlines that the priecgslgiving priority
to internal candidates applies only where theidifjcations are equal
to those of other candidates. Further, there iexaeption for staff
members serving in duty stations in the field. T@eganization
stresses that, according to the selection parelgcamplainant did not
meet the required criteria, whereas the externgliGggnt was deemed
to be the best qualified candidate for the postngequently, the
complainant's competence was not equal to thathef @ppointed
candidate and he cannot avail himself of the piorn& granting
priority to staff members. This was explained tmhn the letter of
18 August 2009 rejecting his appeal, and it is aeasistent with
the conclusions of the Appeals Board. The defendalals that his
application was considered in good faith and inpkeg with the basic
rules of fair and open competition, as requiredh®y Tribunal’'s case
law.

As regards his request for the retroactive rediaation of his
post, UNESCO points out that the complainant haspuao forward
any arguments in support of this plea. The fact tiea completed
several successful field assignments, that hisuatiah ratings were
favourable and that he was proposed for merit-basahotion by his
supervisors does not confer on him a right to spamotion, as
such a decision lies within the discretionary atitii@f the Director-
General.

The Organization denies that the decision impugveas
not properly substantiated, as it clearly stateat the evaluations
undertaken in 2004 and 2006 resulted in confirmiaggrade at the
P-4 level. It points out that the complainant nereguested a desk
audit of his post and that, in the absence of smakquest to this
effect, the Organization had no obligation to candudesk audit on
its own initiative.

Lastly, UNESCO considers that the complainant’sntlthat the
Director ad interim of HRM had no authority to sigme impugned
decision on behalf of the Director-General is mestilfy devoid of merit.
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D. In his rejoinder the complainant presses his plelasasserts that
his complaint is receivable and that he has exbdustl internal
means of redress. He stresses that, pursuantagrpph 5(b) and (c)
of its Statutes, the Appeals Board was competentotosider his
claims concerning reclassification and promotioan§zquently, these
matters are properly before the Tribunal. On theits)ehe adds that
he was denied due process in the internal appeslepdings, as
certain documents were never made available to him.

E. In its surrejoinder UNESCO maintains its positiom full.
Concerning the complainant's argument that he wesied due
process, it points out that the documents in qoestiere annexed
to its reply in the present proceedings.

CONSIDERATIONS

1. Throughout his career in UNESCO the complainant hel
positions at grade P-4 in Field Offices. He madess# requests for
reclassification of the posts he occupied to giade His supervisors
also submitted recommendations and requested ¢tisssification or
that he be given a merit-based promotion. Thesaestg were all
rejected.

2. In 2008, in another attempt to be upgraded, theptaimant
applied for a P-5 position at Headquarters openinternal and
external candidates. The complainant was interwiefwe the position
but was unsuccessful. The successful candidate amas of the
external candidates. The complainant appealeddbisidn to appoint
the external candidate to the Appeals Board. Inampeal he also
raised arguments regarding his past history andatiethat he had
not been promoted. UNESCO challenged the receitsahif the
promotion and reclassification claims on the grautitht they were
time-barred and that the complainant’s initial egipgas confined to
the competition for the P-5 position.



Judgment No. 3177

3. The Appeals Board decided that having regard to
paragraph 5(c) of its Statutes it was competertetar all aspects of
the complainant’s claims given the length of timeolved. The Board
was sympathetic to the complainant who had “falthfgserved the
Organization with duly recognized greater respadlisib and yet
“remained at the same grade since his nominatiol982”. It drew
attention to the fact that the complainant was atmteach retirement
age in 2011 and his pension was going to be affdnehis situation.

4. The Appeals Board recommended that the appeal stgain
the recruitment process be dismissed; that the lzongmt's claim for
4,000 euros as compensation for the prejudice fiered be rejected,;
that he be evaluated for a possible reclassifinatiograde P-5 or be
considered for a merit-based promotion with rettiwaceffect from
2005 given that he had been recognised to haverpetl higher
duties; and that he be compensated for his accomtivodand travel
costs associated with the appeal.

5. By a letter of 23 August 2010 the complainant wedsrimed
that the Director-General had agreed to reimburse for the
accommodation and travel expenses he had incurhesh \attending
the Appeals Board hearing. The Director-General atgeed with the
Appeals Board that there were no errors in theurgnent process for
the P-5 position and declined to award compensdtiothe prejudice
he allegedly suffered. However, the Director-Geheegected the
recommended relief that the complainant be evadufde a possible
reclassification or a merit-based promotion. Thss the decision
impugned before the Tribunal.

6. In addition to challenging the selection procedtwethe
P-5 position in this complaint, the complainantadiuces claims in
relation to earlier reclassification and merit pation decisions. The
Tribunal accepts the Organization’s position thatenof these claims
are receivable, in particular because the compiainas not exhausted
the internal means of redress as required by Artiftl of the Statute
of the Tribunal.
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7. The complainant’s argument that pursuant to papgré(b)
and (c) of its Statutes the Appeals Board conclutieds competent
to consider the reclassification and promotion ematand, by inference,
these matters are properly before the Tribunaltisout merit.

Paragraph 5 of the Board’s Statutes reads:
“Jurisdiction of the Board

5. (a) The Board shall consider appeals against dmingstrative
decision or against any disciplinary action whestedf member
alleges that it conflicts either in substance ofdrm with the
terms of his or her contract, or with any Staff Ratjan or Staff
Rule relevant to his or her case.

(b) In cases in which the decision appealed agam$ased on
grounds of inefficiency or relative efficiency, tigoard shall
not have jurisdiction to determine the substantiuestion of
efficiency, but only the question as to whether dieeision was
affected by prejudice or other extraneous factor.

(c) In case of doubt, the Board shall itself decidieether it is
competent in accordance with these terms of rederén

8. Paragraph 5(b) only applies to decisions concerning
unsatisfactory performance and limits the competesfcthe Board
to the issue whether the substantive question dfatisfactory
performance was affected by prejudice or othera@enus factors.

9. The complainant also points out that the Appealsar8o
relied on paragraph 5(c) to say it was competentigal with the
matters of the reclassification and merit promatiblowever, the
Board erred in law in so doing. Paragraph 5(c) dugspermit the
Board to expand its jurisdiction beyond its ternigederence and to
consider matters that were clearly irreceivable avafe not the
subject of the internal appeal as required by papg 5(a) of its
Statutes.

10. Accordingly, the only matter to be considered smiterits is

the challenge to the decision concerning the selegirocedure for
the P-5 position.

10
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11. The complainant alleges first that the Director-&ah did
not properly delegate the authority to make thalfdecision at issue.
The impugned decision was signed by the Directonttim of HRM
and not the Director-General.

12. This is not a question of delegation of author@gntrary to
the complainant’s arguments, the authorised detisiaker does not
have to be the signatory to the final decisionludgment 2028, relied
on by the complainant, the decision was flawed bgearo evidence
was adduced that the person with authority hada#lgtunade the
decision or properly delegated it (see Judgmen8_20@der 8(3)). It is
not a matter of who signed the decision, but ratko made the
decision itself.

13. On reviewing the documentation provided to the Goe
General, it is evident that the latter was provideith all of the
information required to make an informed decisitins also noted
that the Director-General approved the draft cape final decision.
In these circumstances, the Tribunal is satisfieat the decision
was taken by the Director-General and was simplyeged to the
complainant by the Director ad interim of HRM.

14. The complainant also alleges that the Director-Gaise
reasons were insufficient, particularly in relatitmthe rejection of
the Appeals Board's recommendation that he be atedufor a
possible reclassification to grade P-5 or be caneidi for a retroactive
promotion. In the impugned decision, it was exmditthat according
to the ICSC classification standards the post bglthe complainant
was normally classified at grade P-4. As well, &valuations of the
post in 2004 and 2006 confirmed its grade at R+ak also indicated
that the recommendation concerning the retroagireenotion was a
separate issue subject to specific rules and puwesdit was therefore
clear that the Director-General expressed the Wiewit was beyond
the jurisdiction of the Appeals Board. The Tribumialds that these
reasons gave the complainant a sufficient basitetide whether the
decision should be challenged and to challengéekesion properly.

11
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15. As to the competition for the P-5 position, the pteimant
submits that the process was procedurally flawde. viacancy notice
for the post was advertised internally and extéynsiimultaneously
instead of in a two-stage process where the posadigertised
internally for one month and, if a qualified caratiel is not identified
internally or within the United Nations, then thacant post can
be advertised for a period of two months externatiyorder to depart
from the usual two-stage advertising of the pobke Director-
General’s authorisation is required. The compldirengues that, in
the present case, the requisite procedure to olit@irauthorisation
was not followed. Additionally, the reasons given the request were
inadequate.

16. The Organization does not dispute that a two-stage
advertisement of the vacancy is the general rule stiesses that
the decision to select a simultaneous advertisimcqulure is a
discretionary decision of the Director-General aa&lsuch, is open to
only limited review by the Tribunal. In particulait is not the
Tribunal’s role to engage in a critical analysiglod reasons given for
external advertising. Staff Rule 108i&b) provides that the Director-
General has “the discretionary power [...] to auth®rin specific
cases that other posts be also advertised extgraalil, in accordance
with Administrative Circular No. 2191, paragraph(d9the Director-
General has the power to authorise simultaneousrasiement
externally and internally. In the present case, Beector-General
authorised the simultaneous advertising in writiige Director-
General wrote “ok” on the draft letter and signtith keeping with the
usual administrative practice at UNESCO and HRM gigen a copy
of the letter and an opportunity to provide comraent

17. While it is true that the Tribunal has a limited weay
of review in relation to discretionary decisiornsistdoes not preclude
review in the case of a procedural flaw. The TabBelegated Authority

12
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and Accountability found in Administrative Circulddo. 2244 sets
out in paragraph 5.4 a specific procedure for théhaisation of

simultaneous external-internal advertisement ai@wcy. In summary,
the Assistant Director-General for the Communicatod Information

Sector sends the request to HRM with reasons request. HRM
then makes a recommendation to the Director-Genaral the

Director-General authorises simultaneous extentatial advertisement.
In this case, there is no evidence that HRM madscammendation.
The Organization does not claim that a recommeodaticcurred.

Instead, it states that “HRM was in copy of the rmeandum and has
therefore been duly consulted and had the oppdyttimiprovide its

comments in accordance with the established proeédHowever,

Administrative Circular No. 2244 requires more timaere consultation
or an opportunity to provide comments, it requikieM to make a
recommendation. That was not done.

18. In summary, the rationale of the new two-stage ctiele
process is to support the career development efriat staff members
by giving them priority consideration and only siegk candidates
externally when none are available internally. Aligh it is true that
for the competition at issue only three of the Z2#didates were
internal candidates, this does not justify the Adstration’s failure
to adhere to its own procedure established forb#mefit of internal
staff. Indeed, the principle ofu patere legem quam ipse fecisti
forbids the Administration to ignore the rules d@shitself defined (see
Judgment 3073, under 4, and the case law citedithe6Given that this
alone is sufficient to set aside the competitiocisien, a consideration
of the other alleged flaws is unnecessary.

19. In conclusion, the complainant is entitled to matamages
for the flawed selection procedure in the amoun$,600 euros and,
in light of his partial success in this complaiat, award of costs of
1,000 euros.

13
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DECISION

For the above reasons,

1. The decision of 23 August 2010 is set aside, athés prior
decision of 18 August 2009.

2. UNESCO shall pay the complainant moral damageshm t
amount of 5,000 euros.

3. It shall also pay him 1,000 euros in costs.

4. All other claims are dismissed.

In witness of this judgment, adopted on 9 Novemia&12,
Mr Seydou Ba, President of the Tribunal, Mr Giuse@arbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdswvdo |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.
Seydou Ba
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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