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114th Session Judgment No. 3174

THE ADMINISTRATIVE TRIBUNAL,

Considering the fourth complaint filed by Mr B. ldgainst the
Universal Postal Union (UPU) on 19 January 2011 emdected on
11 February, the Union’s reply of 2 May, the cormm@at’s rejoinder of
11 July and the UPU'’s surrejoinder of 12 Septen2fdn ;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Information concerning the complainant's careertreg UPU's
International Bureau may be found, under A, in Juegts 2203,
2389 and 3009, delivered on the complainant’s ,fisgcond and
third complaints respectively. The complainant, whioned the UPU
in 1994, was promoted on 1 August 2006 to the gmdepost of
Manager of the Staff Administration and Social AfaProgramme
in the Human Resources and Social Relations DiraetDRH). He
retired on 31 August 2010.



Judgment No. 3174

On 11 November 2009, after a meeting of the Uni@wosincil of
Administration, the Director-General told the comiphnt that he
deemed his conduct to have been improper and éhabhld call him
to his office after the Council’s session. By adetof 12 November
2009 the complainant asked the Director-Generaéxplain what
aspect of his conduct had been improper and whsatcibnclusion
was based on. As he received no reply, he repdasedequest on
15 January 2010. In a letter of 18 January the dreGeneral
reminded him that the Deputy Director-General had | meeting
with him the previous month to clarify the situatiand he informed
the complainant that he was satisfied with the axalions he had
been given after that meeting. On 4 February 20&0complainant
asked the Director-General to review that decigioaccordance with
Staff Rule 111.3. He pointed out that his meetirith whe Deputy
Director-General had been entirely unrelated tdetiisr of 12 November
2009. On 16 February 2010 the Director-Generaliedphat, in the
absence of any administrative decision, his refereto the above-
mentioned Rule 111.3 was “misplaced” and that hesiciered the
matter closed. On 25 March 2010 the complainanedgskim to
review that decision and to provide him with anveesto his letter of
12 November 2009.

On 3 May 2010 the complainant asked the Deputy dbire
General what internal means of redress were availabthe event
of a dispute with the Director-General. He addedt,tif he did not
receive a reply by 12 May, he would file a compiaimectly with the
Tribunal. In a letter of 31 August 2010, addrestedhe Director-
General, he accused him of harassment and abusetlodrity, in
particular because he had still not supplied hirthvaein explanation
regarding the conversation on 11 November 2009ke@uduse, after
the Council of Administration session of Novemb&0@2, he had
relieved him of certain duties within his remit ahdd not selected
him to stand in for the acting Director of DRH wéithe latter was
on sick leave. Inter alia, the complainant requkstee payment of
50,000 Swiss francs in compensation for moral injamd for costs.
Before the Tribunal he impugns the implied rejetid his request of
31 August 2010.
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B. The complainant contends that his complaint isivatde under
Article VII, paragraph 3, of the Statute of the bimal since the
Director-General did not reply to his letter of Bligust 2010 within
sixty days of the date on which he was notifieit.ddn the merits, he
submits that the Director-General committed an amisauthority by
calling on persons other than him to stand in Far &cting Director
of DRH. He also accuses him of abuse of authornily harassment
on the grounds that he never told him what he hggasedly done
wrong, relieved him of some of his duties and tooksteps to protect
his reputation.

He asks the Tribunal to order the Union to pubbsh“internal
office notice” making it clear that it does nottiise him in any way
and that any rumours that he engaged in impropadwa which
might have been circulating are entirely wrong, émdpologise for
all the unpleasant consequences these rumourshiaavéor him. He
also requests damages in the amount of 50,000 $waisss for moral
injury, inter alia, and “a fair sum” in costs.

C. In its reply the Union contends that the compl@nitreceivable.
It submits that the complainant did not file an eglpwith the Joint
Appeals Committee and that, by the time he repehiedequest of
12 November 2009 in his letter of 31 August 20l@;hsan appeal
was time-barred. It argues that, since he recemedreply from
the Director-General in the month following the diegy of his letter
of 12 November 2009, the complainant ought to hawemitted an
application to the Joint Appeals Committee withineomonth, in
accordance with Staff Rule 111.3, paragraph 2. élddcalso have
appealed against the Director-General’s decisiob6ofFebruary 2010
within the same time limit of one month, but hdddito do so. With
regard to the contentions that the complainantnetieved of some of
his duties and was not asked to stand in for thimgd®irector of
DRH, the Union states that the complainant firgsed them in the
above-mentioned letter and that they have not fdrthe subject of an
internal appeal in accordance with the proceduig d@wn in the
Staff Rules.
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On the merits, the Union rejects the complainastams of
harassment and submits that he has offered noreede support his
allegations of abuse of authority and damage todpstation.

D. In his rejoinder the complainant asserts that immaint is

receivable. He points out that, under the StaffeRult is up to the
Director-General to take a final decision at thel efi proceedings
before the Joint Appeals Committee, but he consitlest when the
Director-General is implicated, it would be congrdo the general
principles of law for the latter to be able to “dkec in matters
concerning him personally”. Hence, since no intenmaans of redress
were available, he considers that he was entittefild a complaint

directly with the Tribunal under Article VII of itStatute.

On the merits, he submits that the Union has notqa that his
conduct was improper.

E. In its surrejoinder the UPU acknowledges that th&ffS
Regulations and Staff Rules make no provision fapacial appeal
procedure when the alleged perpetrator of haragsiméime Director-
General himself, but it infers from Staff Regulatid1l.1 and Staff
Rule 111.1, paragraph 2, that decisions, actionsnussions of the
Director-General are subject to appeal.

On the merits the Union maintains its position.

CONSIDERATIONS

1. The complainant joined the UPU in 1994. When h@aet
on 31 August 2010, he held the grade P4 positioMariager of the
Staff Administration and Social Affairs Programme the Human
Resources and Social Relations Directorate.

2. On 11 November 2009, after a meeting of the Couoicil
Administration, the Director-General told the coamiphnt that he
intended to call him to his office to ask him top&in his conduct,
which he deemed improper. The next day the comgtdinwrote to the
Director-General asking him to advise him in wigtirprior to any

4



Judgment No. 3174

meeting, what aspect of his conduct had been ingorapd what this
conclusion was based on. As the Director-Genetddashe Deputy
Director-General to deal with the matter in his alt®, the
complainant had a meeting with the Deputy Dire@emneral during
which he refused to broach the subject with himtn grounds that
the Deputy Director-General was not personally imed and that a
discussion of it might cloud their good relations.

The complainant subsequently repeated his reqtié HNovember
2009. The Director-General replied on 18 Januard02hat he was
satisfied with the explanations and information ethithe Deputy
Director-General had given him after that meeting.

3. On 4 February the complainant asked the DirectoreGd
to review that decision on the basis of Staff Ruil&.3. On 16 February
the Director-General sent him a letter worded #ews:

“l acknowledge receipt of your letter of 4 Febru@2@10. | repeat what |
said in my letter of 18 January.

There appears to be some confusion about your stageling of our brief
conversation at the last [Council of Administrajioh think that this
confusion could have been avoided if we had beéntalialk about it, but
unfortunately you refused to discuss the mattdreeitvith me, or with the
Deputy Director-General. The result has been anessteely long
exchange of letters, for reasons which escape me.

Your reference to Staff Rule [111.3] is misplacethcs [the latter]
concerns appeals against an administrative decibiothe absence of any
administrative decision, this rule is irrelevanoiar discussion.

Having discussed the matter once again with theuBepirector-General,

we now consider it closed.”

Another follow-up letter which the complainant seot the
Director-General on 25 March therefore went unamedie

4. By a letter of 3 May the complainant asked the Depu
Director-General if there was any internal appealcedure which
would apply in the event of a dispute between #& st@mber and
the Director-General.

On 18 June he again wrote to the Director-Generadinind him
that he had still not told him what he had done ngrand what
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evidence he possessed and he objected to a nufttdepactions by
the Director-General.

On 31 August 2010, the date on which he retiresl cttmplainant
wrote a last letter to the Director-General in whie complained that
the latter had still not replied to his requestidfNovember 2009. He
also took issue with certain measures or decisiwhgh, in his
opinion, reflected abuse of authority and harasgmerother words
conduct prohibited by the bulletin of the Secret@eneral of the
United Nations of 11 February 2008. He submittedous claims
aimed at restoring his reputation and obtaininge®sl for the moral
injury he had suffered owing to the misconduct bé tDirector-
General of the UPU. This letter also went unansdiere

The complaint now before the Tribunal is directeghiast the
implied rejection of these claims.

5. The UPU principally submits that the complaint is
irreceivable, because it was filed out of time d®tause internal
means of redress have not been exhausted.

Under Article VII, paragraph 1, of the Statute bé tTribunal, a
complaint filed with the Tribunal is not receivahlaless the decision
impugned is a final decision and “the person camegthas exhausted
such other means of resisting it as are open to thider the
applicable Staff Regulations”. Paragraph 2 of tAgticle provides
that a complaint is receivable only if it is filedthin ninety days after
the complainant was notified of the decision impegynWhere the
Administration fails to take a decision upon angirtl of an official
within sixty days from the notification of the dhaito it, the person
concerned may, under paragraph 3 of Article Vikeneecourse to the
Tribunal and his complaint is receivable in the samanner as a
complaint against a final decision. The period iokety days provided
for in paragraph 2 runs from the expiration of iy days allowed
for the taking of the decision by the Administratio

6. In the instant case, the dispute chiefly concemsnts
that occurred after a meeting of the Council of Amsiration on
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11 November 2009. The complainant submits that ttumk the
form of a dispute with the Director-General himseifhich could
not be referred to any internal appeal body. Hethasefore filed a
complaint directly with the Tribunal.

7. The Tribunal will not accept the complainant’s lirod
argument. The fact that a dispute involves the @xex head of an
international organisation in person does not exeanpofficial from
following the internal appeal procedure prescribgdhe organisation’s
staff rules.

The only exceptions allowed by the Tribunal's ctese to the
requirements, under Article VII, paragraph 1, of Btatute, that
internal means of redress must have been exhaastedases where
staff regulations provide that decisions takenhwgydxecutive head of
an organisation are not subject to the internakapprocedure, where
there is an inordinate and inexcusable delay initiernal appeal
procedure, where for specific reasons connected thieé personal
status of the complainant he or she does not hesesa to the internal
appeal body or, lastly, where the parties have allytiagreed to
forgo this requirement that internal means of resirenust have
been exhausted (see inter alia Judgments 2912y @éndend 2962,
under 15, and the case law cited therein).

8. In the present case, as the complainant did riag hhe
matter before the Joint Appeals Committee but fileccomplaint
directly with the Tribunal, his complaint must becthred irreceivable
on this point, because he has not exhausted ihtmesns of redress.

9. The complainant also repeats allegations made lier t
first time on 18 June 2010 relating to the refusalrecognise his
French nationality for the purposes of applying 8teff Regulations
and Staff Rules, various measures adopted withoasudting him
although they lay within his responsibilities asgramme Manager in
DRH and the refusal to nominate him to stand in tloe acting
director of that directorate.
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The allegation concerning the refusal to recogtiisecomplainant’s
French nationality was submitted to the Joint App€&ommittee, but
it must be found that these other allegations caud should also
have been referred to the Committee under Stafé Rall.3. Instead
of following that procedure, once again the compat is seeking to
challenge these measures directly before the Talbbg including
them in his complaint concerning the dispute agiditom events on
11 November 2009 which he allegedly could not rédethe internal
appeal body. The complaint is therefore also iikat®#e on this point
for the same reasons as those set out in consateaabove.

10. The complaint is therefore irreceivable in its etti and
must be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 6 Janua132
Mr Seydou Ba, President of the Tribunal, Mr Clatiwuiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as ddCdtherine
Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



