Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

114th Session Judgment No. 3168

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr J.A-ZC against
the World Health Organization (WHO) on 10 SeptemBéxo,
WHO's reply of 13 January 2011, the complainanggoinder of
16 February, the Organization’s surrejoinder of May, the
complainant’s additional submissions of 6 July amiHO'’s final
comments thereon of 18 July 2011;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are given in Judgmeés® 2lelivered
on 9 July 2008 concerning the complainant’s figinplaint. It may
be recalled that the complainant worked for the t&thiNations
Children’s Fund (UNICEF) from 6 January 1986 toJdy 1987. He
then worked for the Pan American Health Organimat{®@AHO)
from 1 August 1987 to 28 February 2003 on a sesfefixed-term
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appointments; he served in various duty stationsha&n Americas,
including Washington D.C., where PAHO serves as WH&egional
Office for the Americas. With effect from 1 MarcltO@3 he was
appointed to the post of External Relations OfficeWWHQO'’s Office
at the European Union in Brussels, Belgium, at grdL, on a two-
year fixed-term appointment. Shortly after taking lkis new post,
he received a copy of a Personnel Action form ddtdday 2003,
according to which 1 March 2003 was his date ofyeah duty with
WHO and 1 August 1987 his date of entry on dutyhimithe United
Nations system.

In March 2004 the complainant asked to be consitiéoe a
service appointment as, in his view, he fulfillée tcriteria set out in
Cluster Note 2002/25, which provides that to bgilelie for a service
appointment a staff member must have at leastyears’ certified
satisfactory service on fixed-term appointmentthanOrganization by
1 July of the year of consideration. He indicatkdt the had been a
“PAHO/AMRO/WHO staff member” since July 1987 witbrdinuous
and satisfactory service with WHO. His request velied on
25 May 2005 on the ground that his period of seriticPAHO could
not be taken into consideration for the purposeatdulating his years
of service in WHO. In the meantime, by a letter2@f January 2005,
he was informed that his post of limited duratiowl &is appointment,
both of which were due to expire on 28 February5200ould be
extended until 30 June in order to provide him vattficient notice
but would not be renewed thereafter. He would floeeebe paid
an end-of-service grant, which would be calculat@dthe basis of
his years of service with both PAHO and WHO. OnMNay 2005
he filed an appeal with the Headquarters Board ppeal (HBA)
contesting that decision. He was later informed]une 2005, that his
appointment was extended until 28 February 2007.

In October 2005 WHO received a request from theriational
Atomic Energy Agency (IAEA) concerning the compkait's
secondment to the Agency. WHO’s Director of Humaesdurces
Services (HRS) replied to the IAEA, by a letter 26 October,
copied to the complainant, proposing that he besfeared under the
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Inter-Organization Agreement concerning Transfeecdddment
or Loan of Staff among the Organizations applyitg tUnited

Nations Common System of Salaries and Allowanceee(hafter “the

Inter-Organization Agreement”). He appended the plamant's

administrative details, according to which 1 Mag£fl93 was his date
of entry on duty with WHO and 1 August 1987 hisedaf entry on

duty within the United Nations system. On 7 NovemBe05 the

complainant asked the aforementioned Director ngh his date of
entry on duty with WHO to 1 August 1987 and hisedat entry on

duty within the United Nations system to 6 Janud886. The

Director refused on 1 December 2005, stating tludh llates were
correct and stressing that 1 March 2003 appeareth@rPersonnel
Action form forwarded to him upon joining WHO. Heded that the
complainant’s years of service with UNICEF could be taken into
account to determine his date of entry on duty iwitthe United

Nations system, as he had resigned from that csgaoin.

On 29 December 2005 the HBA was notified of the glamant’s
decision to withdraw the appeal he had filed onMV2& and to file
a new appeal against the decision of 1 Decembercdig¢ested in
particular his date of entry on duty with WHO. Hdded that he
reserved his right to challenge the date of entny duty within
the United Nations system in his statement of apgga 16 January
2006 the complainant was transferred to the IAEAeainthe Inter-
Organization Agreement and on 31 January he sensthtement of
appeal, which was confined to receivability, asuesied by the
Executive Secretary of the HBA.

In its report of 20 October 2006 the HBA noted titwt Personnel
Action form of 1 May 2003, which first indicatedathl March 2003
was the complainant’s date of entry on duty with @/Had not
been challenged within the applicable time limibnSequently, it
recommended dismissing his appeal as time-barrgd.aBletter
dated 28 December 2006 the Acting Director-Gengrf@rmed the
complainant that he had decided to accept the Bosrdommendation
and to dismiss his appeal as irreceivable. The tingnt challenged
that decision in his first complaint, which he filen 28 March 2007.
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During those proceedings, WHO produced an e-maitedda
7 December 2007 by which the IAEA informed the igation
that, in the event of termination of the complai®appointment and
in accordance with the Inter-Organization Agreeméntvould take
into consideration his date of entry on duty wittiie United Nations
system, i.e. “1 August 1987 when he joined PAHO iradicated
in the administrative details provided by WHQO”, determine the
termination indemnities due to him.

The Tribunal, in Judgment 2739, held that the appeas
receivable. Consequently, it set aside the decisio@8 December
2006 and remitted the matter to the HBA for consitien of
the merits. On 15 September 2008 the complainabiigted his
statement of appeal to the HBA concerning the mefithe case. He
contended that his service at PAHO should be resedras years of
service at WHO. However, since WHO had not accefitesligust
1987 as his date of entry on service, he had nen leigible for a
service appointment; hence, had his post beensilealj he would not
have benefited from reassignment as foreseen iifi Btde 1050.2.
According to him, he suffered from an “extremelsessful situation”
which had a negative impact on his health and caree

In its report of 22 March 2010 the HBA observedt tiiae
terminology used in the different documents refatimo the
complainant’s “move” from PAHO to WHO was rathernégsing,
as it was variously referred to as an ‘“inter-agem@nsfer”, a
“secondment”, an “assignment” or a “reassignmeitt’noted that
the IAEA had given a written assurance that it wowonsider
1 August 1987 as the complainant’s date of entryaty within the
United Nations system for any decision concerniiggemployment.
Hence, the Board did not foresee any financial ldss the
complainant. It therefore concluded that the comglat had no cause
of action as regards the decision to maintain 1usu@987 as the date
of entry on duty within the United Nations systemdal March
2003 as the date of entry on duty with WHO. Consetly, it
recommended that his appeal be dismissed. It rwleds
recommended granting him 2,500 Swiss francs foallegsts as he
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was justified in seeking clarification regardingetipossible impact
on his entitlements.

By a letter of 9 June 2010 the Director-Generalorimied
the complainant that she had decided to endorse HB&'s
recommendations. Hence, his appeal was dismissédd hanwas
awarded 2,500 francs for legal costs. That istifugned decision.

B. The complainant disputes the characterisation of $ervice
during the period from 1987 to 2003 and submits tidate of entry
on duty with WHO is 1 August 1987, i.e. the dateadrich he became
a PAHO staff member. He maintains that, from 19872003,
although he wade jure a PAHO staff member, he wds facto also a
WHO staff member. Indeed, he served both Orgawizsti as he
worked in Washington D.C. where PAHO was WHO's Regi
Office for the Americas. Consequently, he receivedructions from
both Organizations in accordance with Article 1dfOPAHO Staff
Regulations, which provides that PAHO staff memiséal not “seek
or accept instructions in regard to the performaoic§their] duties
from any government or other authority externahi [PAHO] or the
World Health Organization”. He adds that he contiéd to the
United Nations Joint Staff Pension Fund (UNJSPF)aasWHO
participant” and that WHO made contributions to tHeJSPF for him
while he was working at PAHO, because only WHO member of
the Fund and not PAHO.

He also contests the date of 1 August 1987 asateeaf entry on
duty within the United Nations system, since at tirae he worked
for PAHO, which, in his view, is not part of thessgm. Given that
WHO stated an incorrect date of entry on duty witkihe United
Nations system in the documents relating to hissfier to the IAEA,
he fears that, in the event that his appointmerernsiinated before
he reaches retirement age, the IAEA may not constdelf bound
by the e-mail of 7 December 2007 and may thus dettichay him a
termination indemnity based on the contested datentty on duty
with WHO, i.e. 1 March 2003, instead of 1 Augus8719As a result,
he would suffer a financial loss.



Judgment No. 3168

The complainant argues that he was deprived opdissibility of
holding a service appointment because WHO did e tinto
consideration the time he spent working at PAHQJ #drat he thus
had to face job insecurity as he remained emplayedixed-term
appointments. He adds that in January 2005 he wfasmed that
his appointment would not be renewed. Although dygpgointment
was ultimately renewed, he found the situation vemessful and
developed high blood pressure as a result. Giveraitk of certainty
as to the renewal of his appointment with WHO, hd ko apply for
positions outside the Organization and accept &t of appointment
with the 1AEA.

In addition, he alleges undue delay in considethrey merits of
his internal appeal stressing that he filed hisritibn to appeal with
the HBA on 29 December 2005 and that the Directendsal did not
take her final decision until 9 June 2010. He hdlus Organization
responsible for the delay insofar as it had prefémo deal with the
receivability of his appeal first and because itl maquested several
extensions of the time limit for replying to hisbsnissions on the
merits. He also points out that the Director-Gehévak her final
decision two and a half months after having reckitlee HBA'’s
report. Lastly, he indicates that, although theeBlior-General agreed
to pay him 2,500 Swiss francs for his legal cosis,has not yet
received any payment in that respect.

The complainant asks the Tribunal to quash the gned
decision and to order the Organization to changedhte of entry on
duty with WHO to 1 August 1987 and to remove aflerence to
a date of entry on duty within the United Natioystem. He seeks
compensation for the “potential material damages ntay suffer if
1 March 2003 is maintained as his date of entrguty with WHO, as
well as moral damages and costs.

C. Inits reply WHO submits that the complainant hascause of
action. He has not shown that the determinationthef date of his
entry on duty, both with WHO and within the UnitRidtions system,
caused him prejudice or would cause him prejudicéhé future. It
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adds that, even if his appointment with the IAEArevéerminated,
the Agency would pay him a termination indemnitycaéated on
the basis of the date when he joined PAHO, i.e.ugust 1987,
as indicated in the e-mail of 7 December 2007 olitends that the
complainant has not produced evidence that hisiappent with the
IAEA is likely to be terminated or that the Agensguld not pay him
the termination indemnity as per the e-mail of T&uaber 2007.

The Organization maintains that the contested emtrgluty dates
are correct. It explains that although PAHO and WH&ve close
links, they are two separate legal entities. Itnpoiout inter alia
that the Pan American Sanitary Bureau, which latmame PAHO,
was created in 1902 before WHO was established®46,1and that
PAHO staff members are appointed under that Orgéinirs Staff
Regulations and Staff Rules. Therefore, WHO did neabgnise the
time the complainant spent working at PAHO for {me&rpose of
determining his date of entry on duty with WHO @& éligibility for a
service appointment. It asserts that there wasnmaicaity as to the
type of appointment he was offered with WHO. Indebeé letter of
appointment of 27 March 2003 clearly stated thawvae appointed by
“inter-agency transfer from PAHO, to WHO", as ditetNotification
of acceptance of appointment that he signed. ThisoReel Action
form he received upon joining WHO also indicatedatthhis
appointment resulted from an “interorganizationngfar”. In any
event, the complainant’s claim for moral damagesespect of the
Organization’s refusal to grant him a service appoent is time-
barred as it was part of the internal appeal hegl fon 27 May 2005
and withdrew on 29 December 2005.

As regards the alleged health problems he develdpedto job
insecurity, the Organization indicates that the plammant was offered
a two-year fixed-term appointment upon joining WH@d hence
could not have been unaware that he was assigreegdst of limited
duration. It stresses that his appointment wasnebeig twice and that
he decided on his own initiative to leave the Orgmiion for a
position with the IAEA. In any event, the complaitia claim for
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moral damages in that respect is now time-barredeshe has not
exhausted internal means of redress.

WHO denies any undue delay in dealing with the dampnt’s
case, stressing that the Administration had reddengrounds to
contest the receivability of his appeal and that HBA shared that
view. Lastly, it indicates that the amount of 2,588ncs due to the
complainant was paid into his bank account on 1@la#r 2010.

D. In his rejoinder the complainant concedes that PAdth@ WHO

are two distinct legal entities, but he contendat tthe distinction
became somewhat blurred over the years. In therdedne points out
that, since 2005, WHO staff members who are apeditd a position
in PAHO are no longer required to undergo a probaty period

upon appointment and are allowed to retain theitragtual status.
He admits that his health problems, and in padicthe fact that he
suffered from high blood pressure, did not residealy from the

issue regarding his dates of entry on duty, butmaintains that his
health problems were caused by WHO's refusal togeise his years
of service with PAHO from 1987 to 2003, which prdegthe refusal
to grant him a service appointment in 2004 andnitre-extension of
his appointment in 2005, even though that decigias later reversed.

The complainant reiterates that the delay in takirfigpal decision
on his case was due not only to the fact that ttmiAistration had
first challenged the receivability of his appeat blso to the fact that,
throughout the proceedings, it requested sevetahsions of the time
limits to file its submissions. Lastly, he confirrttgat the amount of
2,500 francs was paid to him on 10 October 2010.

E. In its surrejoinder WHO acknowledges that it hasclase

relationship with PAHO but submits that this doex kead to the
conclusion that the complainant was facto a WHO staff member
from 1987 to 2003. It adds that to date the complat is employed
by the IAEA and that it is very unlikely that he Iwbe made

redundant before retiring (in May 2012); thus, ¢hé& no reason to
believe that he will suffer any of the financiatfothat he fears.
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As regards alleged undue delay in the proceedibhgshserves
that the complainant also requested several extesisif time limits to
file his submissions with the HBA.

F. In his additional submissions the complainant iaths that he
had good reasons to request extensions of timdsliboi file his
Statement of Appeal and rejoinder with the HBA; fheders in
particular to his mother’s death and the fact thiatcounsel had been
ill.

G. In its final comments WHO accepts the complainant’s
explanations for requesting extensions of timetimbut considers it
misleading to suggest that his requests for extensiere justified
whereas those of the Organization were not.

CONSIDERATIONS

1. The complainant, a staff member of the IAEA, joinbeé
international civil service in 1986. After a yedr@NICEF, he took
a post at PAHO in August 1987. In 2003, he moved/tO.

2. The subject matter of this complaint concerns the
characterisation of the complainant’'s service dyrithe period
from 1987 to 2003. As part of the documentation Hfies transfer
to the IAEA, WHO's Director of HRS provided the Agwy with
administrative information, including the complaitia date of entry
on duty with WHO as 1 March 2003 and his date dfyean duty
within the United Nations system as 1 August 198¥ complainant
wrote to the Director of HRS requesting that themsuistrative details
be amended to reflect his dates of entry on duthiwithe United
Nations system as 6 January 1986 and with WHO Asdust 1987.
In his letter of 1 December 2005, the Director d®$ advised the
complainant that the two dates would remain theesamstated in the
Personnel Action form of 1 May 2003 which was foreled to him
upon joining the Organization. It is the contenttbfs letter that
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ultimately became the subject of an internal appEla¢ HBA made
two key findings on the appeal:
“that in view of the written assurance given by K\Ehat the [date of entry
on duty with the United Nations] of 1 August 1986ukd be maintained
for any future decisions affecting the [complairsintmployment (such as
an abolition of his post), the [complainant] had cause of action as
regards the decision of 1 December 2005 to mairkaridate of entry on
duty with the United Nations] as of 1 August 198W adhe [date of entry
on duty with WHQO] as 1 March 2003.

[...] The Board found insufficient evidence to suppihit [complainant’s]
claim that any potential long-term health problesisch as chronic
hypertension were the result of having to lookviamrk outside WHO and
to leave the Organization.”

3. In the decision of 9 June 2010, which is impugnefbie the
Tribunal, the Director-General agreed with the HBAhding that the
complainant had not demonstrated a cause of aatidrdismissed the
appeal.

4. At this point it is convenient to set out the camtef the
assurance from the IAEA referred to by the HBA t& rieport. It is
contained in an e-mail of 7 December 2007 from IABAVHO and
states:

“In case Mr. C. Z.’s appointment with the IAEA wesminated, the IAEA

would base its calculation of termination indermeston his [date of entry

on duty] with the UN, in accordance with the termof the Inter-

Organization Agreement [...] and practice in the Utem. In his case,

this would be 1 August 1987 when he joined PAHGOnakicated in the

administrative details provided by WHO.”

5. The complainant contends that he has suffered
compensable loss because of WHO's failure to repatcorrect
date of entry on duty with WHO. He also contends #WHO's non-
recognition of his years of service at PAHO hasseduhim health
problems. He points to the “potential damages [..hjolv he might
suffer [...] if his appointment with the [IAEA] werg¢erminated
before he reaches retirement age and the Agencydwmi base its
calculation of termination indemnities on [the daie1l August 1987".

10



Judgment No. 3168

He adds that the Inter-Organization Agreement plesviwith respect
to transfers that “service in [a] releasing orgahan will be counted
for all purposes [...] as if it had been made in tlezeiving
organization”. Given that wording, he contendsyehie a chance the
IAEA would use the 2003 date of entry on duty, ad®y not PAHO,
would be the “releasing organization”. The compaindisputes the
relevance of the IAEA assurance. He claims thategits on the
erroneous assumption that PAHO is part of the Udtesy which, in
his view, is not correct and that the assurancddvoe revoked if the
IAEA learns that its assumption is wrong.

6. However, the complainant admits that claims regaydi
WHO'’s refusal to consider him for a service appoient and
regarding the decision to discontinue his post reow time-barred
and are not properly before the Tribunal.

7. Regarding the complainant’s health problems, thbuhal
notes that they were first documented in Janua@5s2€hat is well
before the administrative actions at issue in thisceeding. In
addition, the complainant has not adduced any agil¢hat his health
issues were exacerbated by these actions.

8. With regard to the complainant’s claim of potenfiaiure
loss, this claim rests on two contingencies botlwbich would have
to occur for the complainant to sustain a lossstFthe IAEA would
have to terminate his employment prior to his sakestl retirement
date, and then, notwithstanding its written asstearto the contrary,
it would have to use 2003 rather than 1987 to ¢allelhis separation
indemnities. There is simply no evidentiary bagsruwhich it could
be found that either of those eventualities wasigtde or “more
likely than not”. The claim of future loss does mise above the level
of mere speculation.

9. As the complainant has failed to demonstrate thmest t
contested administrative actions have caused hiynigary to his
health, financially or otherwise, or that it istla to cause him injury,

11
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the complainant does not have a cause of actiaJgggment 2630,
under 5, and the case law therein).

10. The complainant also claims damages for the unnedide
delay in the internal appeal process. He pointstloat he filed his
internal appeal on 29 December 2005 and the Diréstmeral
issued her decision on 9 June 2010. Part of treydeles itself to the
fact that the Administration, in accordance with @WHbtaff Rules,
chose to deal separately with the receivabilityisf appeal resulting
in a bifurcated process that has yielded two comgdato the
Tribunal. However, he maintains that much of théaylestemmed
from the Administration’s repeated requests foeagtons of time for
filing its reply on the merits of the appeal an& tlwo and a half
months between the issuance of the HBA's reportcdride Director-
General’s final decision.

11. The following is a brief chronology of the procesgk.
The complainant initiated the internal appeal onC&&ember 2005.
Pursuant to its Rules of Procedure, the HBA elettedeal with the
guestion of receivability first and recommendedt ttiee appeal be
dismissed as irreceivable. Ultimately, this ledatawomplaint being
filed with the Tribunal and in Judgment 2739 it waed that the
complainant’s appeal should have been considerédhan the matter
be remitted to the HBA. On 30 July 2008 the Secyew the
HBA asked the complainant for a new statement pkapaddressing
the merits of his claim. The complainant requedied extensions
of the ten-day time limit and submitted his statatmef appeal on
16 September 2008.

12. In the ensuing months, the Administration requestadl
was granted, several extensions of the time limitfiling a reply,
citing, respectively: “overlapping deadlines”, “lgaworkload and
absences of colleagues”, “departure of the stafimbee dealing
with th[e] appeal”, and “staff absence”, and ultieig filed its reply
on 13 February 2009. The complainant then requeatatl was
granted two extensions of the time limit to files mejoinder, the first
for personal reasons and the second for medicabnsa He filed his

12
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rejoinder to the HBA on 1 April 2009 and the Adnsimation filed its
surrejoinder in mid-June. The HBA commenced itsbadehtions at
the end of January 2010 and forwarded its recomatend to the
Director-General on 22 March 2010. The Director-&ah rendered
her decision on 9 June 2010.

13. It is firm Tribunal case law that a staff membereistitled
to an efficient internal means of redress and tpeek a decision
on an internal appeal to be taken within a readendime (see
Judgments 2904, under 14 and 15, 2851, under 1@, 24116,
under 11). It can be seen from the above summarthefinternal
appeal process that there were a number of reqtmsextensions
of time by both parties and in some instances cuadeto by the
opposing party. While the departure of a staff memisponsible for
an appeal is beyond the control of the Administratithe latter does
bear the responsibility of providing adequate sigfin keeping with
its obligation to provide an efficient means ofeimal redress. There
is an indication of some delay in the period betwaagust 2008 and
June 2009 occasioned by staffing issues; howewer, significant
delay is between June 2009 and 22 March 2010 whenHBA
submitted its report to the Director-General. le thbsence of any
explanation for the delay in a case that was ndtqodarly complex,
this delay is unreasonable. However, this is ncase that warranted
an expedited process nor did its outcome have gedegf urgency
that can be seen in other cases. In these circnoestathere will be an
award of moral damages for the delay in the amotiB00 euros and
500 euros in costs in view of the complainant’sitieth success in this
proceeding.

DECISION
For the above reasons,
1. WHO shall pay the complainant 500 euros in morataiges.
2. It shall also pay him 500 euros in costs.

3. The complaint is otherwise dismissed.

13
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In witness of this judgment, adopted on 9 Novemiafl2,
Mr Seydou Ba, President of the Tribunal, Ms Doloks Hansen,
Judge, and Mr Michael F. Moore, Judge, sign belew, do I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.

Seydou Ba
Dolores M. Hansen
Michael F. Moore
Catherine Comtet
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