Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

114th Session Judgment No. 3167

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms H. H.-H. austi the
European Patent Organisation (EPO) on 30 Decembé® z&nd
corrected on 29 January 2010, the EPO’s reply ofMdy, the
complainant’s rejoinder dated 28 June, and the Misgton’s
surrejoinder of 19 October 2010;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, a French national born in 195&ej@ the
European Patent Office — the secretariat of the ER® Munich on
1 September 2002 as an administrative employeeaalegB2. She
has since been promoted to grade B3. Following rharriage on
9 October 2003 she applied on 9 November for adtold allowance
using a form entitled “Declaration concerning hdwsdd allowance”.
As supporting documentation she produced her hubgayslip for
September 2003, which indicated a net monthly galdich was just
under the limit for entitlement to the allowance iseArticle 68(3) of
the Service Regulations for Permanent Employeeth@fEuropean
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Patent Office. On the basis of this informatiomoaisehold allowance
was paid to her with effect from October 2003.

On 27 April 2006 the complainant was asked by tHeOE
Administration to provide her husband’s salaryestants for the last
quarter of 2003, and for the years 2004 and 200&chwshe did on
10 May 2006. On examination of those salary statgsnethe
Administration realised that, as her husband'srgatead increased
in October 2003, the complainant had in fact ndaegn entitled to
a household allowance, and she had also been lmatimig too
little for her husband’s long-term care insuran€Censequently, the
Administration contacted the complainant again énMay 2006 to
inform her that it proposed to recover the undudydpsums for the
household allowance, as well as the insuranceratrbg not paying
her salary for the month of May 2006, and by witlding the amount
of 1,146.97 euros from her June 2006 salary.

In a letter dated 18 May 2006 to the Presidenhef®ffice, the
complainant requested “a written statement from @fece setting
out its claims for recovery”, specifying that thosims should
be substantiated “in a comprehensible and ver#iailanner”. In
the meantime, she would not agree to any deductrons her salary
or other payments to the Office. She also stated, tthould the
Administration not grant her request, her lettepudti be considered
as initiating an internal appeal. The Personnel iatstration
Department replied in a letter dated 13 June 2@e&jng out the
amounts to be recovered for the household allowaaree the long-
term care insurance arrears, including a monthiakdown of those
amounts.

By a letter dated 5 July 2006 the Director of thmptbyment
Law Directorate informed the complainant that theesRlent
considered that the requisite explanations had Ipeevided in the
letter of 13 June 2006, and that Article 88 of 8evice Regulations,
concerning recovery of undue payments, had beepatty applied to
her case. Therefore, her request could not be epaantd her appeal
had been referred to the Internal Appeals Committeen opinion.
In an e-mail of 11 August the Administration semé tomplainant a
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more detailed explanation of the calculation of Hesusehold
allowance. The decision to recover the amounts ssue was
suspended pending the outcome of the internal &ppea

In the course of the proceedings before the InteAppeals
Committee, the Office corrected the amounts clainfed both
household allowance and long-term care insuranodyirey at a
total of 5,681.79 euros, including 4,186.68 eurasthe household
allowance and 1,495.11 euros for insurance arrears.

In its opinion dated 10 August 2009, the Interngbpals
Committee pointed out that the Office could be thwéth negligence
for having continued to pay the complainant a hbakk allowance
for several years on the basis of obsolete datghitnconnection, it
noted that the Declaration concerning householmrahce expressly
informed employees that “[aJt the beginning of nepar [they
would] be requested to supply a declaration comegrthis year”.
Nevertheless, a majority of the Committee’s membeoasidered
that the Office was under no obligation to requeesth a declaration
from employees, and that its failure to do so ia tase was therefore
not a bar to recovery of the overpayment. The ntgjdook the
view that it was the responsibility of each employe inform the
Office of any change in their family situation thaas liable to affect
their entitlements, and they drew attention to fenet that in signing
the above-mentioned Declaration form the compldihaad expressly
undertaken “to give notice of any changes as s®@othay occur”.
In light of the Tribunal's case law and of the xelet provisions of
the Service Regulations, the majority held that @féce’s claim to
recover the overpayment was justified because dhglainant knew,
or ought to have known, that her husband’s salad/ihcreased, but
failed to inform the Office of this. For the sangasons, the majority
considered that the Office was also entitled tancldhe unpaid
insurance contributions. It therefore recommen@égetting the appeal.

In a minority opinion, one member of the Internappkals
Committee took the view that the Office was notitestt to recover
the sums in question. He emphasised that the camplashould not
have to bear the consequences of the Office’s gagte.
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The complainant was informed by a letter of 9 OetoB009
that the President had decided to follow the mgjaspinion and to
dismiss her appeal as unfounded, whilst reimburstagonable costs.
That is the impugned decision.

B. Concerning the household allowance, the complaicantends
that it is clear from the wording of the Declaratiftorm that the
Administration was obliged to request from her gudated salary
statement for her husband from the beginning ofA2@Yy failing to

do so it breached its own rules. She submits tieattajority opinion
of the Internal Appeals Committee is incoherenth® extent that it
stated that the Administration showed negligencthisomission, but
then goes on to recommend full recovery of the tigighayments.

The complainant concedes that she herself “is didiok not
having informed the administration about the charigghe income of
her spouse during the period between October 2603Aaril 2004”,
which latter date she considers to be the “begmrof the next
year” following her original declaration, on thesimof the wording
in the Declaration form and the date — 27 April 09 of the
Administration’s request for updated salary statetmefor her
husband. She argues that any decision on this sfamed seek to
balance the negligence shown by her and that shbwnthe
Administration, so that she should only be requitedrefund the
amount unduly paid by the Administration betweenober 2003 and
April 2004, i.e. a total of 200.90 euros.

Regarding the arrears in contributions for longreicare
insurance for her husband, the complainant expthais in accordance
with Article 83a of the Service Regulations, andiéle I(1)(a) of the
Implementing Rules to Article 83a, she is insuredaocompulsory
basis, while under Article 1(2)(a) of the same Iempenting Rules, her
husband is insured on a voluntary basis. In famiydver, spouses are
insured automatically under this scheme, and tmeptainant asserts
that the spouse’s inclusion in the scheme “remdinsnost cases
unknown to the staff member”. Indeed, the contridutdeducted
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from her monthly salary for her husband’s inclusianthe scheme
was so small that it was barely noticeable.

In the complainant’'s view, because of the compjexif the
scheme, the Administration should be required tpuest an explicit
decision from the staff member as to whether theuse is to be
insured, and also to request on an annual basispbese’s salary
statements. In this case, the Office did not vendy husband’s salary
level until May 2006, which is clearly contrary poinciples of good
administration and to the Office’s duty of care. ftegligence in this
respect is sufficiently great to justify a rejectiof any claim for
arrears, in conformity with the minority opinion dhe Internal
Appeals Committee.

The complainant asks the Tribunal to reduce the uammf
household allowance to be recovered from 4,186.6@0se to
200.90 euros, and to rule that she shall not ®elifor payment of
any long-term care insurance arrears in respetieofhusband. She
also claims 3,000 euros in costs.

C. Inits reply the EPO notes that the complainanttesis neither
the fact that the overpayments were not due torfmrthe amounts at
issue. However, it submits that her argument theg should be
exempted from reimbursing the household allowaxcep in respect
of the first seven months is without merit. The @mgation recalls
that, under Article 88 of the Service Regulatidf@sny sum overpaid

shall be recovered if the recipient was aware thate was no due
reason for the payment or if the fact of the ovenpent was patently
such that he could not have been unaware of iultimits that in this
case it is undisputed that there was no due refasqrayment of the
household allowance. Thus, in light of Judgment®&8d Article 88,

once the complainant was made aware of the misthlkeamount
overpaid became recoverable. As rightly statetiérnajority opinion

of the Internal Appeals Committee, the Office wader no obligation
to request an updated salary statement for hersspono an annual
basis. Moreover, the complainant herself was uraterobligation
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to give notice of any changes in her husband’s rmgoand this
obligation existed for the entire period concermeat,only for the first
seven months. The defendant considers that, eviére iEomplainant
was not familiar with the details of the househaltbwance, she
could not have been unaware that an increase ihusdrand’s salary
would affect it.

The EPO further contends that the claim for recpi®in no way
prejudiced by the fact that it was not brought lugitnost three years
later. Indeed, the Tribunal has established thathm absence of
specific provisions establishing a prescriptive iqekrfor recovery
of payments, the general principle of law that enguaid in error
may be recovered applies. In this case, the Adinatisn requested
reimbursement as soon as it discovered the mistade receipt of the
updated salary statements for the complainant’bdmc

The Organisation emphasises that the complainanbéean given
the option of choosing payment terms which wouldiévmposing
upon her a heavy financial burden, and that it fatsyet proceeded
with any recovery from her salary. Furthermorehas not claimed
any interest on the amounts to be recovered, galibacomplainant
has been able to benefit from interest accrueduoh amounts, which
constitutes adequate compensation for any incoauericaused.

With respect to the long-term care insurance couations, it
observes that the complainant has never statethéndiusband should
not have been included in the scheme, nor hasvardaken any steps
to cancel his coverage.

The EPO explains that the long-term care insurasageme
allows a staff member’s relatives to be insuredomuatically in
case the staff member cannot or does not insurs, taed it is based
upon the principle of solidarity between staff athgé EPO. There
is, therefore, no substance to the complainantigertgion that the
system is at odds with good administration andrapleyer’s duty of
care. In this case, as the complainant took ncsiecihot to insure her
husband, he was automatically insured under Arti(2¢(a) of the
Implementing Rules to Article 83a of the ServicegB®ations. Under
Article 11(4) of those Implementing Rules the comiplnt was liable
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to pay a supplementary contribution, since her angdis gross salary
was greater than the basic salary for grade BB, &tén March 2003
an explanatory brochure on the long-term care ammg scheme
was made available to staff members. This broclsats out the
calculation mechanism for spouses whose income eescehe
basic salary at grade B3, step 3. The EPO subhatsthe scheme is
therefore based on legal provisions which have Ipegaticly notified
to staff members, and that the complainant canlaghao have been
unaware of the rules applicable to her case.

Moreover, the complainant never submitted the esievncome
declaration form for spouses whose income is grehtn the basic
salary of grade B3, step 3, (Form E), despite thet that the
Personnel Administration Department had provided Wweh such
a form following her marriage. The Administrationasvtherefore
entitled to presume that her husband’s salary wasi than the basic
salary of grade B3, step 3, and that no supplememantribution
was due. Even though the deductions for long-teame ¢gnsurance
contributions were relatively small, her paysligsained a list of the
deductions applied, so that she cannot validly erthat she was
unaware of the contributions payable for her hudban

Lastly, the EPO argues that, in the case of bothhthusehold
allowance and the insurance arrears, there are peciad
circumstances which would make it unfair or unjust require
payment of the amounts in question.

D. In her rejoinder the complainant presses her pl€ascerning
the recovery of the household allowance, she ntitas the new
Declaration form for this allowance, issued in Nower 2009, no
longer contains the statement to the effect that staff member
will be requested “[a]t the beginning of next ydaf to supply a
declaration concerning this year”. This, she arguagports her
contention that, on the basis of the previous wversif the Declaration
form, the Administration was under an obligationréguest updated
salary statements from employees on an annual. béadsit done so,
the problem of overpayments in her case would agélarisen.
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With regard to the long-term care insurance arredhe
complainant submits that the scheme is not soumtesa staff
member may not be aware of his/her spouse’s indewed, or the
spouse may not agree to divulging such informatidhis would
then lead to unequal treatment of staff members gdmnot provide
such information vis-a-vis those who can. She amrsi that the
Administration should verify the income level ofogises on a regular
basis, and if the staff member does not respond, gbouse’s
insurance should be cancelled. She asserts thaAdhenistration
never sent her the form for spouses with incomesa@tibe threshold
level (Form E), which would have alerted her to theluntary
insurance” of her husband and to the consequerides imcome level
on her contributions.

E. In its surrejoinder the EPO maintains its positemd stresses
that it has not yet deducted any amounts from ¢ineptainant’s salary
and is not seeking recovery of interest. It undesithat Article 88
of the Service Regulations is the core provisiontliis case, and
submits that the complainant has not provided anyuraents
against its application. In its view, in accordaniéh the case law,
the Administration has duly complied with the pipies of sound
management and with its duty of care both in it8ne$ for recovery
and in the terms it proposed. It explains that gtatement in
the Declaration form for the household allowancérred to in
the rejoinder has been deleted because it wasrntrachiction with
the applicant's undertaking in the same form “tweginotice of
any changes as soon as they occur”, and was therefisleading.
This fact does not, however, support the compldisaase, since the
requisite conditions for recovery of the houseltaldwance are met.

The EPO rejects the argument that the long-terra oeurance
scheme leads to unequal treatment. Firstly, thguraent is not
relevant to her case, since the complainant didappear to have
any problems providing the relevant information ®@itovas requested
of her. Secondly, where a staff member or the rfattepouse does
not wish to provide such information, they are fteesubmit an
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irrevocable decision not to be insured. Since taesgns concerned
are free to choose, there is no risk of unequatnment.

The Organisation disputes the complainant's assertihat
she was never provided with Form E, the PersonmshiAistration
Department having confirmed before the Internal dgdp Committee
that it did provide her with the form following hemarriage. It also
notes that Form E is attached to Circular No. 2@@ich provides all
relevant explanations for staff members.

CONSIDERATIONS

1. Following her marriage, in October 2003 the comaat
applied for a household allowance by submitting eclaration
concerning household allowance”, which she signed alated
9 November 2003, along with her husband’s paysip September
2003 as supporting documentation. The Declaratiates, under the
table regarding the husband’s salary informatidngértify that the
above information is correct and undertake to gnice of any
changes as soon as they occur”. Under the signkmearethere is an
additional note in small print which reads: “At theginning of next
year you will be requested to supply a declaratoncerning this
year”. That text has been removed from more reeerdions of the
Declaration. As her husband’s net monthly salarySeptember 2003
was just below the limit set in Article 68(3) oktlservice Regulations
for entitlement to household allowance, the conmalai was granted a
household allowance with effect from October 2003.

2.  The Administration wrote to the complainant on 2@rih
2006 noting that she had not sent her husband’'ategdoayslip as
agreed. She was asked to provide her husbandiy satdements for
the last quarter of 2003, and for the years 20@# 2005 in order to
adjust her household allowance and calculate heg-term care
insurance contributions.

The complainant sent the requested information 6nMay
2006 and was informed by the Administration on 1&yMhat the
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recalculation resulted in a “negative” salary. ®ifere, if acceptable,
she would not receive any salary in May 2006, andamount of
1,146.97 euros would be deducted from her salaryuoe 2006.

By a letter of 18 May the complainant requesteéasoned and
explicit explanation from the Office regarding fieoposed claims for
recovery and expressed her disagreement to anycti@adrom her
salary until the claims had been clarified. Othermyishe asked that
her letter be considered as initiating an inteapgdeal. On 13 June she
was notified of the amounts due, how they were utated, and
the reasons why they were due. She was also aekeulitate her
preference with respect to a repayment scheduleeker, as it seems
that the complainant did not agree, by a lettes dfily 2006 she was
informed that the matter had been referred to thiermal Appeals
Committee for an opinion and the Office suspendsdeiforts to
recover the amounts due, pending the outcome dppeal.

3. The complainant impugns the President’s decisiotified
to her by letter dated 9 October 2009, to follow thajority opinion
of the Internal Appeals Committee and to rejectritaén claims of her
appeal as unfounded. The letter of 9 October gpddifiat:

“the President agrees with the majority opiniont thau were aware that
your spouse’s salary would affect both the amounyaur household
allowance and the contribution for your spouse’sdice insurance.
Therefore, and as also provided by the terms of #mplication

for household allowance, you bore the obligationirform the Office

periodically of any changes in your spouse’s sal@gntrary to the
minority’s opinion, it is considered that you shibtiave provided this
information to the Office on your own initiativen view of the above, the
President has considered that the Office is edtile recover the
aforementioned amount under Art. 88 of the SerRegulations. As the
majority recommended, this recovery shall be amdngn monthly

instalments so that it does not put undue finariziatien on you.”

The President rejected her request for moral dasnagé accepted
that she would be paid “reasonable legal costs”.

4. The final amount requested from the complainant was
4,186.68 euros for the recovery of the overpaynoérihe household
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allowance and 1,495.11 euros for the arrears irribomions to the
long-term care insurance scheme.

5. The complainant submits that the Office breachsdown
rules by failing to request all necessary informatregarding her
husband’'s salary at the beginning of each year. &serts that
such negligence invalidates the Office’s request riecovery of
the amounts due; however, she concedes that sHabis for not
having informed the administration about the change the
income of her spouse during the period between l§2ct@003 and
April 2004”. She contends that the total amount dserepayment
for the household allowance must be calculated G0.9D euros
(28.70 euros x 7 months), taking into account tlfilec®s failure to
act in conformity with the Declaration form and loevn contributory
negligence. As for the payment of arrears in cbatibns to the
long-term care insurance scheme, the complainaatrtasthat due to
the small amounts which were deducted from her hignsalary
(1/3 of 1.2 per cent of 6 per cent of the basiarsal‘she could hardly
become aware of the ‘voluntary’ insurance of hesusg” as such a
“small amount is hardly to be noticed in the pgy$ly the employee”.
She states that:

“[tihe Office has a duty [to] explicitly inform themployee about a

presumptive decision in case of his inaction aretehis a duty of the

Office to regularly (e.g. yearly) request the prgagon of payslips from

the spouse in order to calculate the supplemerganyributions for the
long-term care insurance.”

6. Moreover, the complainant contends that the Offiegher
informed her explicitly that her husband was emlhutomatically
in the insurance scheme, nor did it “supervise itttme of [her
husband] until May 2006”, which she believes is €irar conflict to
good administration and the duty of care owed ley@ffice”. In her
view, “[tlhe grade of negligence on the side of @mministration
is grave enough to reject the payment of arrearsupplementary
contributions in its entirety in conformity with@hminority opinion of
the [Internal Appeals Committee]”.

11
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7. The Tribunal notes that the complainant signed the

Declaration, mentioned above, which included thelieit obligation
“to give notice of any changes as soon as theyrbctihat clearly
illustrates that she should not have waited forQfffice to request the
information, but that she had an explicit obligatim supply it with
updated information as changes occurred. Havinigdaio do so,
the complainant breached a specific obligationnforim the Office,
which caused the overpayment and is enough tdhjuste Office’s
request for recovery of the overpaid sums. Thet@adil note on the
Declaration which reads: “At the beginning of ngrfr you will be
requested to supply a declaration concerning this"ydid not in any
way mitigate or cancel out the obligation articethtin the above-
mentioned statement. While that obligation is thenpry basis for
the recovery of overpayment, it should be noteditahclily that
Article 88 of the Service Regulations — the geneusd regarding the
recovery of undue payment — also supports the makbs conclusion
that the complaint is unfounded. Article 88 prowde

“Any sum overpaid shall be recovered if the reaipiwas aware that there

was no due reason for the payment or if the fadhefoverpayment was

patently such that he could not have been unawatg o
During the month preceding their marriage, the tlgnsalary of the
complainant’s husband was just under the limit datittement to a
household allowance. Once his salary exceededithiatin October
2003, the complainant should have been aware lieatvas no longer
entitled to a household allowance. As the complgigiwes not argue
that she did not know what her husband’s salary fr@® time to
time, any household allowance payments receivad fd@tober 2003
clearly fall under Article 88 of the Service Regidas. Consistent
case law holds that it is a general principle of that any sum which
has been paid in error may be recovered, save veleterecovery is
time-barred (see for instance Judgment 2899, uRdeand the case
law therein). That the Organisation failed to ask yearly updates
concerning the complainant's husband’s income wasirg#ortunate
administrative error but was not grave enough tgate the Office’s
right to request recovery of overpaid sums wherotregpayment was

12
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discovered. The Tribunal notes that the Office exted the recovery
as soon as the overpayment was discovered, thafast fair in
its dealings with the complainant in requesting teeovery and
attempting to set an acceptable recovery schedblehwwould not
impose a heavy financial burden on her, and thditlinot request any
payment of interest on the amounts due.

8. The complainant argues that she should not havpato
arrears for contributions to her husband’s longateare insurance as
she finds his automatic inclusion in the schemleetdin conflict with
good administration and duty of care” and becaulme lwelieves the
Office’s negligence in not requesting updated galaformation was
serious enough to cancel out her obligation tothaysum requested.
Article 83a of the Service Regulations relevantigyides:

“In accordance with the Implementing Rules, a peenaremployee, his

spouse, his former spouse, his dependent childigrinthe meaning of

Article 69 and other dependants within the meamihgrticle 70 shall be

insured on either a compulsory or a voluntary bagiginst expenditure

arising from reliance on long-term care.”
The insurance allows a staff member’s immediatdlfaio be insured
automatically in case the staff member cannot esdwt insure them.
As the Tribunal stated in a recent case againdER@:

“The automatic coverage applied by the ImplementRgles cannot

be deemed unreasonable. [...] Considering the co#hedOrganisation,

and the benefits to the employees, it cannot ke thait the Organisation

has not fulfilled its duty of care towards its $tahembers.” (See
Judgment 3019, under 7.)

9. Indeed, the complainant was compulsorily insuredienn
Article 1(1)(a) of the Implementing Rules to ArecB3a of the Service
Regulations. As she did not act explicitly to exiduher spouse
from the scheme, he was therefore automaticallyréets under
Article 1(2)(a).

Article I(1)(a) states:
“(1) The following persons shall be insured on epalsory basis:
(@) permanent employees;

L]
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Article I(2)(a) provides:

“(2) The following persons may be insured on a wtdwy basis, provided
the insured person under (1)(a) [...] does not takdri@evocable
decision to the contrary, and provided they are th@mselves
already insured under (1):

(a) the spouse of an insured person under (1)(#).[...

Since the complainant’s husband’s gross salary eslex the limit
of the basic salary for grade B3, step 3, she vidged to pay a
supplementary contribution to the scheme. The Tdbunotes that the
complainant contests the payment of the supplemetantribution

but does not directly contest her spouse’s enrdlrivethe scheme.
Furthermore, the Office has published all informatirelative to the
long-term care insurance scheme and has duly edtifs employees.
The complainant cannot now contend that she wasawate of the
contributions paid into the scheme as they wetedisn each of her
payslips. Her argument that the amount was so rainés to remain
unnoticeable does not hold water: the complainadtaduty to know
the Office’s rules, regulations and decisions wheoimcern her, and
an obligation to verify her payslips. As with theegpayment of
the household allowance detailed above, in bregchar obligation

to follow the rules properly and in due time, themplainant was
directly responsible for the debt which accruedhwiiegard to
the supplementary contributions that she shoula: Heeen paying all
along. Considering the above, and in accordanch thé Internal

Appeals Committee’s calculation of the amount die,Office has the
right to request payment of 1,495.11 euros in asré@ contributions
to her husband’s long-term care insurance and 4886uros with

respect to the household allowance.

10. The complaint, which is devoid of merit under a#iakls,
must therefore be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 2 Novendidr2, Mr Seydou
Ba, President of the Tribunal, Mr Giuseppe Barlbagaludge, and
Mr Michael F. Moore, Judge, sign below, as do Ilthéene Comtet,
Registrar.

Delivered in public in Geneva on 6 February 2013.

Seydou Ba
Giuseppe Barbagallo
Michael F. Moore
Catherine Comtet
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