Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

114th Session Judgment No. 3154

THE ADMINISTRATIVE TRIBUNAL,

Considering the application for interpretation afldment 2958
filed by the International Telecommunication UnigfU) on 6 July
2011 and corrected on 14 July, the reply of 22 &aper from
Mr H. V., the Union’s rejoinder of 20 December 204dd Mr V.'s
surrejoinder of 5 April 2012;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,
Having examined the written submissions;

CONSIDERATIONS

1. Paragraph 2 of the decision in Judgment 2958, eled/ on
2 February 2011, requires that “[tlhe ITU shall ghg complainant
the equivalent of three years’ gross salary, mitlis amounts
received as termination indemnity”.

2. By a note of 15 March 2011 — annexed to a letteedla
18 March 2011 to the complainant, who is the redpah in the
present proceedings — regarding the execution dgrdent 2958, the
ITU's Human Resources Management Department (HRM@tated
that the complainant's monthly gross salary wasivedent to an
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amount of 16,257.75 Swiss francs, considering greakry as

including base salary prior to the staff deduct{8666.20 francs)
plus the post adjustment (7,591.55 francs). In amag dated

24 March 2011, the complainant noted that the ITédikulation did

not include the dependency allowances for his thibdien in the

calculation of his gross salary and, consequethity,requested the
necessary correction I€s ajustements nécessaieto the amount

due. In an e-mail dated 15 April 2011, the ITU reglthat according
to Judgment 2988, under 4, an organisation hasluheto calculate
staff salaries and benefits in accordance witheitgilations and rules.
In that judgment, the Tribunal held that:

“4.  While there is no evidence of bad faith, anamigation has a
duty to calculate staff salaries and benefits irtoagance with its
regulations and rules. This applies equally todhleulation of the amount
due for salary and benefits pursuant to a judgroémite Tribunal. In the
present case, in calculating the amount owed toctimaplainant, [the
Organization] failed to apply its regulations antes. This failure, coupled
with the delay in the payment of the indemnity ahd additional two
months’ salary in lieu of notice, entitles the cdanpant to an award of
moral damages in the amount of 1,000 United Stdddlars and costs of
300 dollars.”

In the e-mail of 15 April, the Union further expiad that, in its view,
gross salary, as defined in ITU's Staff Regulatiamsl Staff Rules,
did not include dependency allowance. During a mgetvhich

occurred on 12 May 2011, the ITU mentioned thatsb doubted that
the post adjustment should be considered as paneafomplainant’s

gross salary.

3. The ITU seeks interpretation of paragraph 2 ofdieision
in Judgment 2958. It contends that, in light of tedinition of gross
salary as given in its Staff Regulations and SRiffes, the notion
does not include either dependency allowance, st pdjustment.
Consequently, the ITU asks the Tribunal to allowtat request
recovery of any overpayment made.

4. In his reply to the application the complainantuesis the
Tribunal to declare the application for interprigtatof Judgment 2958
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to be irreceivable insofar as it relates to thdusion of his post
adjustment in his gross salary; to state that tbedsv“three years’
gross salary” as used in Judgment 2958 mean thenfohetary
amounts that he would have received if he had medaemployed
by the ITU during the period in question, includinigpendency
allowances, salary increments and any other beneditd to order
the ITU to pay him moral damages and costs.

5. As the application for interpretation will fail cthe merits,
the Tribunal finds it unnecessary to examine thesstjan of
receivability.

6. The Tribunal is of the opinion that the decision stnu
be interpreted, first of all, according to its caesations. In
Judgment 2958, under 8, it stated the following:

“For the above considerations, the Secretary-Gésemecision of

28 November 2008, maintaining the decision of 25rd1a2008 not to

renew the complainant’s contract, must be set agsidemust the ITU’s

decision not to convert the complainant’s contiath a permanent one.

However, considering the time that has passed drel fotential

administrative difficulty in reinstating the compiant in a post that no

longer exists, the Tribunal, having regard to theetthe complainant
should have worked with the Union, orders that & pay him

compensation in the form of three years’ grossrgalainus the amounts
received as termination indemnity. The complainsntlso entitled to

40,000 Swiss francs in moral damages and 7,00@driancosts.”

The ordinary meaning of “gross salary” is the fathount of a
staff member’s regular remuneration including alowes, overtime
pay, commissions and bonuses, and any other ammuiatly paid,
before any deductions are made. context, the notion of “gross
salary” was chosen to indicate the base salaryr gdothe staff
deduction, plus all allowances and benefits. Thiterpretation is
consistent with the fact that the award of damaped to be
the equivalent of reinstatement and that the espmspose was
to compensate the complainant for the time he “shbave worked
with the Union”. Considering the meaning of the iowtof “gross
salary” (as comprising base salary prior to thé skaduction plus all
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allowances and benefits) the ITU must then calewdtaff salaries and
benefits in accordance with its Staff Regulationd &taff Rules as
stated in Judgment 2988, under 4.

7. Consequently, the ITU will pay the complainant tiogal
amount owed (less any amount already paid) plesest of 5 per cent
per annum on the remaining amount, calculated fiteentime of the
payment of the first amount to the time of the pagmof the
remaining amount due. As bad faith has not beewgorin the present
case, the complainant is not entitled to an awardaral damages. In
Judgment 2800, under 21, the Tribunal held that:

“relations between an organisation and its staféiine governed by good
faith; an organisation must treat its staff withedtonsideration and avoid
causing them undue injury. Also, it is well estabéd in the case law that
bad faith cannot be presumed, it must be provewlitishally, bad faith
requires an element of malice, ill will, impropewotive, fraud or similar
dishonest purpose [...].”

The complainant, who is the respondent in the ptgseceedings, is
entitled to an award of costs in the amount of @ 8@iss francs.

DECISION

For the above reasons,

1. The ITU shall pay the complainant the full amouwed (less any
amount already paid) plus interest of 5 per centagpaum on the
remaining amount, calculated from the time of thgmpent of the
first amount to the time of the payment of the remmg amount
due.

2. It shall also pay him costs in the amount of 4,80@ss francs.

3. All other claims are dismissed.
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In witness of this judgment, adopted on 2 Novemiafl2,
Mr Seydou Ba, President of the Tribunal, Mr Giuse@arbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign be&svdo |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.

Seydou Ba
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet



