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113th Session Judgment No. 3141

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr 1. T. againgte
World Health Organization (WHO) on 5 July 2010, WKH@eply of
9 November 2010, the complainant’'s rejoinder of J2&uary 2011
and the Organization’s surrejoinder of 2 May 20ttle documents
supplied by the latter on 23 April 2012 at the Tnhl's request,
the complainant’'s comments thereon of 25 April W#iO’s final
observations of 26 April 2012;

Considering Articles Il, paragraph 5, VII and Vif the Statute
of the Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, an Ivorian national born in 196&gan to work
for WHO in December 2006, on a short-term appoimtmas a guard
at grade G.2. He was subsequently given two furtmgrointments
of this kind from 5 February to 30 March 2007 arahf 16 April to

7 September 2007. On 1 July the latter was cord@nte a temporary
appointment which expired on 30 December 2007. Qargiary 2008
the complainant was offered another temporary ayppant covering
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the period from 1 January to 30 June 2008, whichdoepted the next
day.

On 13 March 2007 the Organization published a vagcarotice
for several positions as a guard at grade G.3.cbhglainant applied
and was interviewed, but he did not obtain anyhefgdosts.

In June 2007 the complainant filled out an appiatfor a
legitimation card of the Federal Department of kpreAffairs, in
which he stated that he did not hold a Swiss resielg@ermit. This
application was forwarded to the Permanent MissibiSwitzerland
to the United Nations Office and other internatiomganizations in
Geneva. Pending the receipt of this card, on 18 dumd 28 September
2007 the Administration of WHO issued him with at&gions that
he “w[ould] be in possession of” such a documentthie very near
future”. A third attestation, dated 11 February 06tated that the
complainant had “submitted an application for atiegtion card”.

On 10 April 2008 theOffice cantonal de la populationf the
Republic and Canton of Geneva summoned the congpiito an
interview which took place on 29 April, at which Wwas informed that
no legitimation card could be issued to a persdawfully present in
Switzerland. He therefore had to leave Swiss texriby 15 May 2008
at the latest and submit a visa request, accomgpdmnehis WHO
contract, to the Swiss Embassy in Cote d’lvoire. Zh April the
Permanent Mission of Switzerland informed the WH@nistration
that it would not issue a legitimation card to teenplainant because
of his unlawful status. During a meeting on 9 Mag imformed
his supervisors that he wished to return to hisntguof origin in
order to regularise his situation in accordancd whie instructions of
the Office cantonal On 14 May he signed a Clearance Certificate
and on the same or the following day, having bed#orined by
the Swiss Embassy in Co6te d’lvoire as to what danation he
should supply — this included a copy of his emplegicontract — he
asked Ms Q., an officer of the WHO Staff OrientatiService, for
a certificate of employment. She refused to issim tith this
document. The complainant then turned to his set@ral supervisor
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who, on 15 May, handed him a document entitled tiCemte of
service”. He finally left work on 16 May, the date@ which he had
said that he would return to Cote d’lvoire. He thieceived his salary
and allowances for May and June 2008 and a sunesumnding to
his credit balance of annual leave up until 30 20@8.

On 8 July the complainant sent the HeadquarterscBafaAppeal

a statement of his intention to appeal againsti#esion to terminate
his temporary appointment which, he said, had hmenmunicated
to him orally by Ms Q. As he believed that withar employment
contract he no longer had any reason for his vigaliation, he
explained that he had not returned to Co6te d’lvaae planned
and asked for the “continuation” of his temporappaintment in
order that he might regularise his situation with Swiss authorities.
On 16 July the Organization objected to the redmiia of this

appeal, arguing that the complainant had not cadplith Staff
Rule 1230.8.1, since he was not challenging a fitedision, i.e. a
decision taken by a duly authorised official andwdiich he had
received written notification. This objection wassrdissed by the
Board on 24 October 2008 on the grounds that the feotification of
15 May 2008” could be legitimately regarded as raalfidecision
within the meaning of Staff Rule 1230.8.1. In kport of 25 August
2009 the Board recommended inter alia that the taimgnt should
be offered a six-month temporary appointment in pensation. It
considered that he had received “vague and cootoagli snippets
of information” which had led him to believe thais htemporary
appointment had been terminated on 15 May 2008tlzatdwas why
he had not proceeded with the necessary stepstéonod visa for
Switzerland in his own country.

After his counsel had complained to WHO on 3 Fetyr010
that no final decision had been delivered, a c@tmh procedure was
opened, but on 3 March the complainant declined rtfenetary
settlement proposed to him. On 7 April 2010 theebBlior-General
informed him that she endorsed neither the anahmishe findings of
the Board, since she considered that his appealineaivable and
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unfounded. However, she did grant him 3,000 Swisscds in
compensation for the delay in reaching a decisiomie appeal. That
is the impugned decision.

B. The complainant submits that a “series of conchisaets” led

him to believe that his appointment had been teateithas of 15 May
2008. He states that on 7 May his supervisors alskedo hand back
his uniform and to stop work at the end of the weablat Ms Q.

informed him orally of the termination of his apptnent, that he had
to sign a Clearance Certificate which, in his opmiserved as a
“discharge from service” and that on 15 May 200&hhd received a
certificate of service notifying him of and confimg the completion

of his period of service with immediate effect.

He considers that, since all this information wageg to him
by officials who had “the power to take a decisi@mwhcerning him
and since the Tribunal has accepted that a wrdteoral, explicit or
implied decision may form the subject of a comglalis appeal was
therefore receivable, because it was challengifirgphdecision within
the meaning of Staff Rule 1230.8.1.

On the merits, he asserts that, when he was redruthe
Organization did not check his status on Swissitéeyr with due
diligence, although he had been “quite open ab@usituation”. He
accuses it of not having kept its promise to obtaiagitimation card
for him and of having created and maintained thesidn that his
situation would be regularised by supplying thesttitions of 13 June
and 28 September 2007. He also takes WHO to taskhdwing
prevented him from putting his situation in ordemce he had learned
that the Permanent Mission of Switzerland would g@nt him a
legitimation card, by deciding to terminate his pamary appointment
on what were unlawful grounds, because no provismmmade
for them in Staff Rule 1045.1. He adds that as éndonger has an
employment contract, he is in an awkward positi@cause, his
complaint having no suspensory effect, he couldekgelled from
Swiss territory “at any moment”.
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Relying on the testimony of a former colleague ,that the
strength of his good results in the selection téstsing part of the
competition opened on 13 March 2007, his supersisad given him
a promise at a section meeting on 15 November 2007ontends
that his last appointment was “supposed” to hawnlmnverted into
a “two-year fixed employment contract as soon as tequisite
funding was available”.

As a preliminary request, he asks the Tribunal tmfer a
suspensory effect upon his complaint and to orderhblding of oral
proceedings and the hearing of two witnesses iticoér. He also
requests the Tribunal to consult the Permanentitisst Switzerland
in order to “determine the conditions on which &gl procedure
may be followed in order to obtain a legitimaticaraon behalf of an
employee of WHO”. His principal request is that thebunal set
aside the impugned decision and the “prematurep”sdacision to
terminate his temporary appointment, and order Wbl@ive him “a
new fixed employment contract” as a guard at gi@dz for at least
two years and to submit a special request for iiregfion card on his
behalf. Subsidiarily, he asks the Tribunal, to orttee Organization
to defray the costs of his return journey to Cétlvoite. Very
subsidiarily, he asks the Tribunal, as an alteveaid setting aside the
impugned decision, to order the payment of 1231 &wiss francs,
this being the equivalent of the total salary whiwh would have
received had the Organization kept its promiseive @§im a “fixed
contract” for two years. At all events, he clainosts.

C. In its reply the Organization objects to the reability of the
complaint on the grounds that the complainant’'seap@gainst the
so-called decision to terminate his temporary appuent, of which
Ms Q. allegedly informed him in May 2008, was ieg@ble. Indeed,
none of the conditions laid down in Staff Rules @23and 1230.8.1
were met, because Ms Q. was not a duly authorisédab and
the complainant was not appealing against a deciaféecting his
appointment status, or a decision taken after ttieawstion of all
existing administrative channels, or a decisionfiedt in writing. It
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emphasises that it was during proceedings befer®&tard of Appeal
that the complainant introduced pleas relatinghe promise of a
“fixed contract”. WHO considers that these pleasemereceivable,
because they lay outside the scope of the appdalvare out of time.
It also states that, since the complainant faibegubmit “most” of his
claims to the Board of Appeal, they are irreceiealohder Article VII,

paragraph 1, of the Statute of the Tribunal, bezaat all internal
remedies have been exhausted. Lastly, since theumesathat he is
asking the Tribunal to order do not fall within jtsisdiction, they are
also irreceivable.

On the merits, the Organization denies that the ptaimant’s
temporary appointment was terminated and it subihiés, on the
contrary, there is ample evidence demonstratingttfeeAdministration
wished to honour it until it expired. For exampée,the meeting on
9 May 2008 the complainant received oral confirovatithat his
appointment would be maintained until 30 June 2@d&8, Ms Q. has
attested that she merely gave him some advice Wbeasked for a
certificate of employment. In addition, the cedsfie of service which
he received and the Clearance Certificate whichsigmed both
showed 30 June 2008 as the date of expiry of lpsiapment. Lastly,
the Organization draws attention to the fact that¢complainant was
paid his salary for May and June 2008 together wifum equivalent
to his credit balance of annual leave up until 3Me] 2008. It
considers that if he had had any doubts aboutgpsiatment status,
he ought to have sought clarification from his suers.

The defendant contends that by maintaining the taimat’s
appointment until its expiry date and at the samme tsupporting his
decision to return to Cote d’lvoire in order tha might regularise
his situation, his supervisors reconciled WHO'sigtto both the
host State, Switzerland, and the complainant. lid$that it cannot be
held responsible for his unlawful status on Swégsitbry, or for the
consequences thereof. It emphasises that the awihsrities alone
have the power to issue legitimation cards and ttatcomplainant
was aware that the attestations issued on 13 Juh@& September
2007 were not valid residence permits. It adds, timader Article 1.9
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of the Staff Regulations, the complainant had & datrespect the
host State’s laws and regulations and, in particuta ensure that
when he was recruited he was not unlawfully reditiegre.

The Organization says that in the competition oderm
13 March 2007 four candidates were finally seleaiadhe basis of
a Selection Panel report and, relying on the testymof two staff
members, it denies that at the end of that process promise
of a “fixed contract” was made to the complainavitith regard
to the complainant’s other claims, WHO argues iratia that Staff
Rule 1245 specifies that appeals have no suspeafiect. It appends
to its reply an e-mail from the Permanent MissidnSwitzerland
regarding the procedure for submitting a “specigbplication for a
legitimation card As for the request to convene a hearing of
witnesses, the Organization emphasises that orsoipdras already
furnished written testimony, which is annexed te tomplaint, and
that the other person would be pleased to supphirdarmation that
the Tribunal might require.

D. In his rejoinder the complainant points out that &leeady

mentioned the promise of a “fixed contract” in ritatement of
intention to appeal of 8 July 2008. In addition,fwéds that the Rules
of Procedure of the Headquarters Board of Appealataule out the
possibility of submitting additional claims, or anaéng claims, in

the course of proceedings. On the merits, he obsahat WHO has
produced two items of testimony obtained more tsiammonths after
the Director-General adopted the impugned deciditen.hopes that
they will be disregarded because, in his opinibaytwere not subject
to due process or submitted for examination betbee Board of

Appeal.

E. In its surrejoinder the Organization reiterates #rguments
that the complaint is irreceivable, as are the rdaims which
were submitted out of time before the Board of Agper have been
presented for the first time before the Tribunah Me merits, it
maintains that the complainant’s pleas and criticgse unfounded.



Judgment No. 3141

F. At the request of the Tribunal, the Organizatios peoduced two
documents: the first is the Selection Panel’s reporthe competition
opened on 13 March 2007 and the second is the esnot the
meeting on 15 November 2007.

G. In his comments the complainant questions the itgrac the
report in some respects and states that the mintitee meeting have
been forged.

H. In its final observations, WHO rejects as grounsllehe
complainant’s allegations regarding the documentschv it has
produced.

CONSIDERATIONS

1. The complainant, an Ivorian national, was first &yed by
WHO on 4 December 2006, on a short-term appointnasm security
guard at grade G.2. He received two further appunts of the
same kind, the second of which was converted intteraporary
appointment. At the material time he was employgdyrade G.3, on
another temporary appointment covering the peniothfl January to
30 June 2008.

2. When he was recruited by the Organization the caimaht,
who had arrived in Switzerland in February 2001 aotourist visa
which had plainly long since expired, did not haldesidence permit
from the Swiss authorities.

3. In June 2007, while he was on his third contrabe t
complainant submitted his first application foregitimation card to
the WHO Administration. In support of this applicat, instead of the
residence permit which is normally required, hedpieed a power of
attorney with the letterhead of the trade unionaaigsation UNIA
which, in essence, said that it was authorisedctooa his behalf
“for any matters in connection with a residencenpetand gainful
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occupation”. WHO then forwarded the file to the Ranent Mission
of Switzerland which delivers the legitimation caridsued by the
Federal Department of Foreign Affairs.

4. While this application was being examined, a preaesich
was repeated twice, the Organization gave the ca@mgit three
attestations dated 13 June 2007, 28 September&@071 February
2008 respectively. The first two stated that theglainant “wlould]
be in possession of a legitimation card in the vergr future; while
the third, which was formulated more circumspeatigrely said that
he had “submitted an application for a legitimataand”. In fact, this
card was never issued.

5. On 10 April 2008 the complainant was summoned to
the Office cantonal de la populatiom Geneva for an interview to
clarify his status under the laws governing thétritp residence in
Switzerland. At this interview, which took place @28 April, he was
informed that no legitimation card could be issted person who
was unlawfully present in Switzerland and he wasdfore ordered to
leave the national territory by 15 May at the latéd¢ that juncture he
was informed that his only means of regularisirgdtay was to return
to Cote d'lvoire in order to apply for an entry aifrom the Swiss
Embassy in that country. The application had tadmompanied by a
copy of his WHO contract.

6. As the Organization had received the same infoondtom
the Permanent Mission of Switzerland on 28 Apsilptsuccessive
meetings were held between the complainant andupsrvisors on
7 and 9 May 2008 with a view to deciding what wa®¢ done in the
circumstances. At the second of these meetings, tié complainant
had announced that he had decided to comply with $wiss
authorities’ order by returning to Cote d’'lvoire &6 May — the date
finally agreed with these authorities — his supsrs assured him that
his contract would be honoured until its normal ixplate, that is
30 June 2008. The Organization says that, at thapleonant’s
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request, steps were also taken to expedite the gratyof the salary
and allowances due to him up until that date. Atgame time, he was
asked to hand back his uniform in view of his imemihdeparture.

7. On 14 May 2008, at the behest of Human Resources
Services, the complainant signed the form entitl&learance
Certificate for Temporary Staff” which staff in th@ategory are
usually required to complete at the end of theintaxt. WHO
explains that, in this case, that document hadetsigned before the
normal expiry date of the complainant’s contracorder to speed up
the payment of his remuneration.

8. On 14 or 15 May - the conflicting information inettiile
makes it impossible to determine the date with eestainty — the
complainant asked Ms Q., an officer in the Staffe@mation Service,
for a certificate of employment. According to thdormation which
he had received from the Swiss Embassy in Coteonldy he had
to produce such a document, together with a cophisfcontract,
in support of his visa application. As this contrhad already begun,
the complainant actually had to prove that it hatlbeen terminated
before the initially agreed expiry date. Ms Q. s&fd to issue this
certificate for reasons of which the parties givedng accounts.
WHO maintains that she gave this negative resporaely because
the complainant had not followed the normal procedor applying
for a certificate of employment. The complainamtemds that Ms Q.
told him that the fact that his contract had bemminated by the
Organization as of 15 May prevented her from isg@rcertificate of
employment for a period after that date.

9. The complainant then turned to his second-leveéruigor
with a view to obtaining the document in questi@m 15 May the
latter issued a certificate of service using a ddash model which
suggested that the complainant’s employment withQM4d already
ended, since it stated that “the quality of his kvioa[d] been entirely
satisfactory” and that the Organization “wish[edinhwell in his
career in the future and cfould] only recommend hamhis future

10
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employers” and that he was “leaving [it] free framy obligations
apart from that to respect professional secrecy”.

10. The complainant says that on account of these dpweints
in the situation just before his departure, whicimwinced him that
his appointment had been suddenly terminated withos being
informed, with the result that he could not prodaceertificate of
employment in order to obtain his entry visa tot3rland, he finally
decided to cancel his journey to Céte d’lvoire, ethihad been
scheduled for 16 May. He therefore chose to renmai8witzerland
where, it would appear from the evidence in the,fihe is still
unlawfully present.

11. On 8 July, a few days after the normal date of rgxpf his
appointment, the complainant lodged an appeal the#tHeadquarters
Board of Appeal against what he considers to beQtganization’s
decision of 15 May on the early termination of tappointment. The
Board accepted that this appeal was receivable ateéminary
hearing. In its final report, which it submittedttte Director-General
on 24 September 2009, the Board considered thatapipeal was
largely well founded and recommended inter alia gngtemporary
six-month appointment should be offered to the dampnt in
compensation.

12. The Director-General departed from this recommeaddty
a decision of 7 April 2010 rejecting the complaitsirappeal, but
granting him 3,000 Swiss francs in compensationtfa delay in
processing his case after the Board of Appeal letidedled its report.

13. That is the decision impugned before the Triburidie
complainant asks that it be set aside and thatehawarded various
forms of redress for the injury which he consideeshas suffered.

14. As a preliminary request, the complainant has askedl
a suspensory effect be conferred upon his compksnprotection
against possible expulsion by the Swiss authoritiéswever, the

11



Judgment No. 3141

wording of Article VII, paragraph 4, of the Statuté the Tribunal
specifies that “[t]he filing of a complaint shalbtinvolve suspension
of the execution of the decision impugned” and toeo provision
of the Statute authorises the Tribunal to ordehssigspension. This
claim is therefore irreceivable (see Judgment 168der 6).

15. The complainant has requested the convening ofaare
and, in particular, the hearing of witnesses. emwviof the abundant
and sufficiently clear submissions and evidencedypeced by the
parties, the Tribunal considers that it is fullyjormed about the case
and does not therefore deem it necessary to drsmtequest.

16. The complainant has also asked the Tribunal to ubns
the Permanent Mission of Switzerland in order toeté&dmine
the conditions on which a special procedure mafolbewed in order
to obtain a legitimation cardn behalf of an employee of WHO".
However, the Organization annexed to its reply @gage from the
Head of the Office of Privileges and Immunitiegtdé Mission, dated
8 November 2010, which provides all the necessatgild in this
connection. The Tribunal considers that, in thaseumstances, this
request has become moot.

17. The Organization's principal submission is that the
complainant’s appointment was not in fact termidats 15 May
2008 and that his appeal to the Headquarters Bord\ppeal
and therefore his complaint before the Tribunallaw#h irreceivable,
because they are not directed against a deciskanthy a duly
authorised official of the Organization. In thisnoection, it relies
on Staff Rule 1230.1 stipulating that a staff memiyay bring an
appeal before the Board of Appeal only against asnfinistrative
action or decision affecting his appointment statlislso relies more
particularly on Staff Rule 1230.8.1, to which Std&ule 1230.1
indirectly refers, which lays down that an appeakeceivable only
when “the action complained of has become finald axplains that
“[a]n action is to be considered as final whenas lbeen taken by a

12
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duly authorized official and the staff member haseived written
notification of the action”.

18. The Tribunal will not accept the Organization’s @argents
regarding the application of Staff Rule 1230.8.1.

19. The argument that Ms Q. was not an official dulyhaused
to terminate a staff member’'s appointment is cotepteirrelevant,
because the complainant has never held that itsivasvho took the
disputed decision, but only that she orally infodnimém of it.

20. The Organization’s objection that this decision weever
notified in writing might appear to be sounder,csinit has been
established that the alleged termination of the glainant’s contract
did not give rise to any such notification and, stimmg which is of
more fundamental importance, that it was never &ymput in
writing.

21. However, such anomalies cannot prevent a decisiom f
being challenged, because international organisaimuld otherwise
be able to avoid any appeal against a decisiondbyadopting it in
writing, or by not notifying it in the prescribed amner, which
would have harmful effects. Furthermore, the casedf the Tribunal
has it that an administrative decision may takefany and that, even
if it is not put in writing, its existence may beférred from a factual
context demonstrating that it was indeed taken bhyo#icer of
the organisation (see, in particular, Judgments325inder 8,
or 2629, under 6). It is well established that @ty by an officer
of an organisation which has a legal effect comstt a challengeable
decision (see, for example, Judgments 532, undean8, 1674,
under 6(a), or the aforementioned Judgment 2578 ut0).

22. The Tribunal therefore considers that the abovetimeed
provisions of Staff Rule 1230.8.1, the implememtatiof which

13
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presupposes that the Organization follows the adtrétive procedures
normally required, will not be construed as exahgdihe possibility

of appealing against a decision when it has not Ipe or notified in

writing. The sole effect of an interpretation te ttontrary would be to
prevent the official concerned from availing hinfisal herself of an

internal appeal procedure, but it would not deprvm or her of

the right to impugn the decision in question beftre Tribunal, with

which he or she could directly file a complaint.

23. The only key issue when determining the receivigbihif
the internal appeal under Staff Rule 1230.1, ordoeivability of the
instant complaint under Article VII, paragraph i tlee Statute of the
Tribunal, is whether the Organization had reallgided to terminate
the complainant’s contract on 15 May 2008.

24. WHO tries to convince the Tribunal that this wast no
the case by submitting that this contract was filignoured until
its expiry, in keeping with the information whichet complainant
had received from his direct supervisors. It assérat the salary
and allowances due to the complainant were paidhito in full
until 30 June 2008 and that the period after 15 @98 was treated
as a period of service in all respects, including the accrual of
annual leave. It also comments that, although faictral reasons
due to the circumstances, the above-mentioned f&bea Certificate
for Temporary Staff’ and the certificate of servigezen to the
complainant had been drawn up just before his dearthese
documents expressly stated that the complainaatigact expired on
30 June 2008. All these facts are true.

25. The Tribunal notes, however, that in its first meamaum
to the Headquarters Board of Appeal of 16 July 208810 had
explained in very great detail that, on learningnirthe Permanent
Mission of Switzerland that the complainant wousldsdered to leave
Swiss territory, it had decided to terminate histcact on 15 May 2008
in order to “regularize the matter with the Swisgharities”. This
memorandum shows that it was only when the Org#ioizaealised

14
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that it had itself committed a fault, by not prdgerhecking whether
the complainant had a right of residence when he n@eruited, that
the decision was taken after all to honour the reattuntil 30 June
2008, but solely to allow for the payment of thempdainant's
remuneration. It is therefore clear from this dethiaccount of the
facts that initially a decision to terminate themgainant’s contract
had indeed been taken just before his scheduleartdep on 16 May,
even though it may be argued that this decision waBnost
immediately cancelled.

26. At a later stage the Organization did go back ois th
presentation of the facts of the case by statiritsiaubmissions to the
Headquarters Board of Appeal and to the Tribunai thwas wrong.
But apart from the fact that this contention basidacks credibility,
unless WHO prepared its written submissions to Board in an
extremely casual manner, two items of informaticaveh finally
convinced the Tribunal that the initial versiortloé facts was true.

27. Firstly, it is clear from the file that two paysdipbearing
the complainant’'s name and explicitly stating “opanin end of
contract date”, were successively issued on 15 REGB. The first
showed that this date had been brought forward5tdviay, while
the second reinstated the date of 30 June. Theeseguof events
set out under 25 above provides a more convinciptaaation of this
anomaly than the reasons offered by the Organizaiio its
submissions before the Tribunal, namely that it \dae to a pure
misunderstanding on the part of the service comckrn

28. Secondly and above all, Ms Q.’s testimony, whichoite
found in the file, shows that while she offered scedditional reasons
for refusing to give the complainant the certifeeaif employment
which he had requested — in particular, accordmydVHO, that she
did not know what the normal procedure was — tfa reason for
this refusal was that “[she] thought (at that tintleat although [the
complainant] was being paid until 30 June 2008 cbistract end date
had been modified to read 15 May 2008". This stat@nwould be

15
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inexplicable if the person concerned had not prslio received
information regarding a decision to that effect.

29. It is true that, to the extent that the initial d&an to
terminate the appointment was then very quicklycedled and in the
end the complainant’s contract was indeed hondwydbe Organization,
there might be a temptation to consider that thenptainant’s
challenge had become groundless. However, this dvigriore the
fact that the initial decision had at least onedamental practical
consequence, namely the refusal to give the conalaithe certificate
of employment which, from the information he hadeiged, he
needed in order to obtain an entry visa to Swiszetlin his country
of origin. More generally speaking, his awarenetghe disputed
termination of his appointment and the failure taform him
immediately of the decision to rescind it certaiplhayed a role in
his decision to cancel his journey to Céte d’lvoiveich had been
scheduled for 16 May 2008. The complainant had gaason to
fear, at that point, that if the Swiss Embassy @eQd’'Ivoire were to
consult the Organization about the expiry date isf dppointment,
WHO would say that it had been terminated on 15 Nayhich case
he would certainly have been refused an entry WHeatherefore has
genuine cause to challenge this ephermeral terimimaf his contract.

30. It follows from the foregoing that the complaintreceivable
in all respects.

31. On the merits, the decision to terminate the coimald’s
contract was plainly unlawful.

32. Staff Rules 1045.1, 1045.1.1 and 1045.1.2 on tmeitation
of temporary appointments state that “[ijn additianthe grounds
for termination set out in Rules 1030, 1075 and0I08uch an
appointment may be terminated prior to its exparatidate only
if “the function the staff member performs is distioued, or [...]
the staff member’s performance is deemed to betisfesatory, or if
the staff member proves unsuited to his work orirtiernational

16
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service”. Staff Rule 1045.1.2 further clarifies shelast two grounds
for termination by stating that “[i]t shall be catsred unsatisfactory
performance if the staff member does not or carpeform the

temporary functions to which he is assigned, ansguitability for

international service if he fails to establish Saittory working

relationships with other staff members or with oma#ls of other
nations with whom he is working”.

33. Staff Rules 1030, 1075 and 1080, concerning tertioimdor
reasons of health, misconduct or abandonment df regpectively,
do not apply to this case. Above all, it is cldaatt as the complainant
asserts, his appointment was not terminated for afythe
reasons exhaustively listed in the above-quotedigioms of Staff
Rules 1045.1 to 1045.1.2 and precisely definedetheiThe Tribunal
notes that in its submissions the defendant dodsenter any
arguments to the contrary.

34. For these reasons, the decision of the Directore@enof
7 April 2010 and the disputed termination of themptainant's
appointment are both unlawful and must thereforegiaside.

35. In these circumstances, although there is no reedamine
all of the complainant’'s arguments against theseisims, the
Tribunal must emphasise that the manner in whichOMdndled this
case amounted to serious wrongdoing. The abruptintation of the
complainant’s appointment after the measures addpyethe Swiss
authorities was prompted by an anomalous situatibich, although
it was primarily due to the complainant’'s unlawfpftesence in
Switzerland dating back several years, was alsorekalt of grave
malfunctioning within the Organization.

36. Indeed, when recruiting its officials an internatb
organisation must ensure that their status compliéis the laws of
the host State governing the residence of aliensndg which it may
be held to have abused the privileges and immunéiaferred upon
it and upon its staff members.

17



Judgment No. 3141

37. In the instant case WHO acted with great negligence
from this point of view since, as is plain from fiile, it failed to carry
out any checks to ascertain the complainant’s statuthis respect
when he was recruited and when his appointment extended on
the first two occasions. This negligence was agge/ when the
complainant then submitted an application for atilegtion card
because the Organization mechanically forwardesl dppplication to
the Permanent Mission of Switzerland, although toenplainant
merely produced the above-mentioned power of atorwith the
letterhead of the UNIA trade union as proof thatwas lawfully
present in Switzerland. Clearly this document cawdtlbe deemed in
any way to be the equivalent of a residence peassuied by the Swiss
authorities, or even as a guarantee that the camapiigs status would
be regularised in the near future.

38. It is obviously not incumbent upon the Tribunalexpress
an opinion as to whether, in so doing, WHO breadtedbligations
towards the host State under the headquarters ragntesigned on
21 August 1948, and in particular Article 22 thdren the prevention
of abuses of the privileges, immunities and facilifpgsvided for in
that agreement.

39. The Tribunal notes however that, by proceeding his t
manner, the Organization indisputably acted wrolhgfiowards the
complainant himself. By agreeing to employ him,haitgh the
submissions do not suggest that he made any attengatnceal his
status when he was recruited, then by forwardisgalpiplication for
a legitimation card, WHO necessarily gave him reasm believe
that his presence in Switzerland would be reguddrisy virtue of his
employment in the service of the Organization. Have according
to the 1987directives of the Permanent Mission of Switzerland,
with which international organisations headquadeire Geneva are
deemed to be familiar, no legitimation cardy ever be issued to a
person who is unlawfully present in the countrythet time of his or
her recruitment by one of these organisations.
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40. In the instant case, the information given to tbhmplainant
was all the more confusing in that WHO'’s attestaiof 13 June
and 28 September 2007 stating that “he w[ould]rb@adssession of
a legitimation cardn the very near future” were likely to foster the
illusion that regularisation of his status was imemt. Moreover, the
Tribunal notes that the Organization itself realigkat this wording
was inherently flawed, because it has since ametidedwording
of attestations of this kind, as can be seen frbat given to the
complainant on 11 February 2008.

41. It was indeed the remedial action taken by the Swis
authorities with regard to the situation broughtowb by these
mistakes on the part of the Organization which celled the latter,
as a matter of urgency, briefly to terminate themplainant's
appointment just before he was required to leaviez8rand.

42. It is obviously not incumbent upon the Tribunalexpress
an opinion as to whether the actions of the auileerof the host State
of an international organisation are lawful, parély with respect to
the stipulations of the headquarters agreementdasgtthem, as such
actions may ordinarily be challenged only in thert® of that State.

43. The Tribunal observes that, although this issuotsraised
anywhere in the submissions, it is a moot point tiae in the
circumstances of this case, it was not up to WHOgtant the
complainant the benefit of the duty of protectionl @ssistance which
every international organisation owes to its offisiunder a general
principle of international civil service law, whicvas established
by the International Court of Justice in an adwsgpinion of 11 April
1949 and confirmed by the Tribunal in its earliestse law in
Judgment 70. Since the file contains no submissmmshis matter,
the Tribunal will not determine this issue.

44. The Tribunal will not, of course, condone the coanphnt’s
remaining in Switzerland up until now, given thas he did not
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challenge the decision of tl@ffice cantonal de la populatioby the

appropriate legal procedures, he was bound to gomujth it, as he
had planned to do, on 16 May 2008 and that, after expiry of

his appointment on 30 June 2008, he could no lorrgér on

the immunity bestowed on an international civil veert. As the
Organization rightly emphasises, once the comptaihad cancelled
his departure, he ought immediately to have coethits services to
clarify his employment relationship.

45. However, in the very special circumstances of tase,
WHO must be held responsible for the fact thatenef, in cancelling
his journey to Cobte d'lvoire, the complainant's ¢éan to the
situation at that time was inappropriate — he wasatively deprived
by the unlawful termination of his appointment ofpassibility of
regularising his stay in Switzerland and theregfitessibly continuing
in service in the Organization. The injury thus ferdd calls for
redress the terms of which will be determined ey Thibunal.

46. The complainant submits that he is entitled, a$ pfathis
redress, to the award of a “fixed employment canitrahat is to say a
fixed-term appointment, of at least two years. Hge#ts that, because
he had applied for a position as a guard at grad Which was
advertised on 13 March 2007 and because he hadnedtaood
results in the selection tests, at a section mgetinthe autumn of
2007 his supervisors promised him that he wouldiben the next job
of that kind when it was created.

47. It has, however, been established that, even if the
Organization considered it right to employ the ctamant at
grade G.3 and not G.2 when it drew up the tempocamntract of
3 January 2008, he had not been among the pricaitgdidates whom
the Selection Panel had recommended for appointtoeabe of the
four fixed-term positions. The Selection Panel repshich has been
forwarded to the Tribunal, shows that the complainaras only
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on a supplementary list of two candidates who mightselected for
one of these vacancies if any of those chosenrdetthe position.

48. Moreover, there is no proof of the existence of vieebal
promise to which the complainant alludes, apartnfrane piece of
written testimony in the file. In this connectiotihe Tribunal finds
that there is no reason to grant the complainaetjsiest to disregard
the testimony to the contrary produced by the Cmgdion. The
complainant’s contention that these documents werteexamined
in hearings during the internal appeal proceedimidjsbe dismissed,
because he was able to criticise their relevanceprobative value
in his rejoinder. Above all, the minutes of the tk@c meeting on
15 November 2007 to which the complainant refenghich have also
been forwarded to the Tribunal — show that his supers’ statements
did not have the meaning which he ascribes to tAdmy merely said
that “in the future, other posts w[ould] becomeasgcand it would be
possible to try again (being better prepared)”. particular, the
complainant was told that though “he had not resxia [fixed-term]
contract [...] he had a chance of one in the futu@jviously these
words — which the complainant in his final obseiaf@ad has not
established to have been incorrectly reported @ rtfinutes of the
meeting — cannot be construed as a real promigeathixed-term
appointment would actually be granted.

49. Moreover, the complainant himself acknowledges is h
written submissions that honouring the promise whie mentions
was conditional on the creation of an additionaB @ost. Such a
measure depends, by definition, on choices madédyrganization
in the light of its available budget resources, @therefore purely
hypothetical. Furthermore, it is not disputed tlirat;eality, no post of
this kind has been created in the Premises Se@eition since 2008.

50. Consistent precedent first established in Judgm@athas it
that the first condition governing an official’giht to the fulfilment of
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a promise made by an international organisatiaias the “promise
should be substantive”. It may be concluded fromdbove that this
condition is not met in the instant case.

51. The complainant’s claim that he should be grantdicea-
term appointment must therefore be dismissed, withbere being
any need to examine the Organization’s objecti@n this claim was
submitted out of time in the internal appeal prolegs. For the same
reasons, there is no merit to the complainant'y geibsidiary claim
that WHO should be ordered to pay him compensaturvalent to
the total salary which he would have received ithad been given a
two-year appointment.

52. On the other hand, the Tribunal considers thatethame
grounds for giving the complainant a new six-momémporary
appointment, as was recommended by the HeadquaBtwaed of
Appeal. The award of such an appointment conssitutee most
appropriate means of redressing the injury suffeteg the
complainant, since it will offer him a fresh oppaerity to regularise
his stay in Switzerland on the same conditions fassd which
obtained in May 2008, when he was deprived of plogsibility by the
effects of the termination of his appointment.

53. Within one month of the delivery of this judgmentH@®
must therefore offer the complainant a six-monttmgerary
appointment on the same terms of employment inealbects as that
of 3 January 2008. The performance of this contréitt however, be
subject to the prior regularisation of the compdait's situation in
respect of the right to temporary residence in &wiand, either
through the granting of an entry visa by the Svssbassy in his
country of origin or, if appropriate, through thesiie of a residence
permit by theOffice cantonal de la populatiort is of course out
of the question that the Tribunal would require iaternational
organisation to employ a person unlawfully pre$ertihe host State.
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54. It would be equally out of the question to ordee th
Organization to submit a special application foegitimation carcbn
the complainant’'s behalf, as he requests. Apanh filwe fact that the
above-mentioned message of 8 November 2010 fronPémmanent
Mission of Switzerland explains that such an apgpian would be
rejected if the complainant had not regularised resdence status
beforehand, it does not behove the Tribunal to roaseinternational
organisation to take any steps towards seekingce@pdon from the
normal application of existing legal rules.

55. However, provided that the complainant regulartsiesstay
in Switzerland beforehand by one of the procedeéesred to above,
there are grounds for ordering the Organizatioretpuest that he be
issued a legitimation ca®tcording to the normal procedure. Contrary
to WHO'’s submissions, it does lie within the Trilalia powers
to demand that it take such action, since undeiclar/Ill of the
Statute of the Tribunal, when the latter finds that international
organisation has not fulfiled one of its obligat® it may order
any requisite measure to ensure the performandhatfobligation
(see Judgment 2720, under 17).

56. The complainant asks subsidiarily that the Orgditina
should be ordered to defray the costs of the joutoeCote d’lvoire
which he would have to undertake if the Swiss auties required
him to obtain an entry visa in his country of omigin order to
regularise his stay in Switzerland. The Tribunaldf however that,
as WHO rightly points out, this claim was not sutted to the
Headquarters Board of Appeal. It is therefore eregble under
Article VII, paragraph 1, of the Statute of the bitmal, because the
complainant has not exhausted all internal meansdkss available
to him.

57. As the complainant succeeds in part, he is enttbecosts,
which the Tribunal sets at 5,000 Swiss francs.
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DECISION

For the above reasons,

The decision of the Director-General of WHO of 7ri&2010
and the decision terminating the complainant’s agpwent of
3 January 2008 are set aside.

WHO shall grant the complainant a temporary six-thon
appointment in accordance with the terms and ciomdit
indicated under 53 above.

Provided that the complainant regularises his staywitzerland
beforehand, the Organization shall ask the Permtaviession of
Switzerland to the United Nations Office and otheernational
organizations in Geneva to issue him with a legition card.

The Organization shall pay the complainant costdiénamount
of 5,000 Swiss francs.

All other claims are dismissed.

In witness of this judgment, adopted on 27 ApriL20Mr Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €prRegistrar.

Delivered in public in Geneva on 4 July 2012.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet
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