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113th Session Judgment No. 3138

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Ms A.-B1.against
the International Telecommunication Union (ITU) &nSeptember
2010 and corrected on 25 October 2010, the Unioepy of
2 February 2011, the complainant’s rejoinder oMdy and the ITU’s
surrejoinder of 5 August 2011,

Considering the third complaint filed by the conipéat against
the ITU on 14 September 2010 and corrected on 26b@c 2010, the
Union’s reply of 4 February 2011, the complainantgoinder of
6 May and the ITU’s surrejoinder of 5 August 2011,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, who was born in 1962, has dualighbaand
French nationality. She entered the service ofiThéon 19 October
1998 on a short-term appointment which was renesesg@ral times.
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On 1 October 2000 she was given a two-year fixem+-tgppointment
and was assigned to the Policies, Strategies arah€ing Department
of the Telecommunication Development Bureau (BDT§ an
administrative assistant at grade G.5. This cohtnas successively
extended until 30 September 2004, 30 September 2808
30 September 2007. After some serious health prablehich led to
numerous periods of sick leave and which affedtedcomplainant’s
performance, she was informed that a decision hesh liaken to
withhold the salary increment due to her on 1 Jan2807 and to
assign her temporarily to the Planning, Budget axdinistration
Division of the BDT with effect from 6 August, ifme& hope that this
new assignment would help her to reintegrate inéoworkplace. Her
contract was extended until 30 November 2007 anainagntil
31 May 2008, but her salary increment due on 1 aanR008 was
withheld. She was advised by a letter of 22 Felyruhat she was
being offered “one last chance” to show satisfactperformance
through a transfer to another division of the Bhis took place on
1 March. Her contract was subsequently extended ftaJune 2008,
when she was assigned to the service which bedaen€dnferences
and Event Organization Division of the BDT, untll Blay 2009.

The complainant’s periodical performance apprarggort for
2008 was drawn up on 27 May 2009. For the ovesakéssment she
was given a rating of 2, which meant that she hadlyp met
requirements. By a memorandum of 10 June the Diredtthe BDT
informed her that, as her performance had not irgmosince the
beginning of the year and had even proved to bacoeptable” in
some areas, her contract was being extended fgrsiximonths as
from 1 June. He added that appraisal meetings wbeldcheld at
the end of each month and that, if her performamnes deemed
unsatisfactory, he would not recommend the extensider contract.
The complainant submitted her comments in a mendoran of
23 June, in which she suggested inter alia thavatuation should be
made only after a three-month period because dfiéavy workload.

On 26 June 2009 the Indian authorities sent an ie4tmahe
mailbox of the Conferences and Event Organizatiosnisidn, which
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the complainant was responsible for checking twliaiy. This e-mail

confirmed the dates of a conference which was die theld in India.
On 29 June the Indian authorities resent this é-thege times. The
complainant, who had not brought these various agessto the
attention of her supervisors, explained orally @J8ne and then in
writing on 8 July that she had seen only the lasiad. In response to
a request from the Director of the BDT the Secye@eneral then
opened an administrative investigation. On 23 Jualyhe presence of
a computer technician, the investigator accessedctmplainant’s
professional mailbox while she was on leave. Thd day he drafted
an investigation report in which he stated thatdhmails in question,
which were all marked as having been read, had bmemd in the

“deleted items” folder of that mailbox and that ytihe complainant,
or a person who knew her password, could have atkldtem. He

emphasised that, according to the Director of tREl Bthe fact that
these e-mails had not previously been broughtdatiention had led
to serious diplomatic consequences. The complaicammented on
this draft report.

By a letter of 4 September the Chief of the Admaiton and
Finance Department forwarded a copy of the finailsiom of the
investigation report, dated 31 July 2009, to thengainant and
explained that the Secretary-General was contemglaisciplinary
action against her for serious misconduct if hexpoasibility were
definitively established. Pursuant to Staff Rule21D he invited her to
submit any comments she might have. Pending retteptof and any
additional investigation to which they might givee, the complainant
was immediately suspended from duty, with pay,dqveriod which
would normally not exceed three months, in accardawith Staff
Rule 10.1.3, because the Secretary-General an®itieetor of the
BDT considered that the charge against her of ggmoisconduct was
well founded and her continuance in office wouldobejudicial to the
service. On 15 October the complainant submittecchmmments and
requested an additional investigation. On the sdate she requested
the Secretary-General to review the decision tpesus her from duty.
This request was denied by a memorandum of 27 Nbeger2009
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which the complainant says she received by posty oo

7 January 2010, as it had initially been sent topnefessional e-mail
address and by internal mail. On 24 February 20@&0cbmplainant
lodged an appeal with the Appeal Board against dbeision of
27 November 2009.

In its report of 10 May 2010 the Board concludedt tithe
complainant ought to have been heard before shesusgsended from
duty and, since it had not been alleged that sHeahted with malice,
the acts on which the charge was based did nottitgesserious
misconduct. In the circumstances, it recommendatlttte Secretary-
General should recognise that her suspension wastified and that
he should grant her 5,000 Swiss francs in compemsdbr moral
injury. The complainant was informed by a letterBoduly 2010 that
the Secretary-General considered that the Boaegiert was tainted
with several errors of fact and of law and thahhd decided to dismiss
her appeal. That is the impugned decision in thid tomplaint.

In the meantime, the complainant had been inforinea letter
of 17 November 2009 that her appointment had be&mded from
1 December 2009 to 30 April 2010 “as an interimcprgionary
measure” and that this decision in no way prejudgadperformance,
her conduct or “the outcome of the current proaaggliconcerning
[her]".

Also on 24 February 2010 the complainant sent a anangdum
to the Secretary-General to request the “cancefatiof her
suspension from duty and compensation for the ynpaused by the
excessive duration of that measure and by thenlatification of the
decision of 27 November 2009. The Chief of the Adstration and
Finance Department advised her by a letter of 3tcM&010 that it
had become apparent following a “careful examimaté [her] file”
that her performance had “all too often been usftiory”, despite
the fact that the Union had given her the meansi\pgove. He stated
that the conduct giving rise to her suspension,ciwhionstituted
misconduct within the meaning of Staff Rule 10.1ctuld lead to
disciplinary action but that, “in view of the cimmstances”, the
Secretary-General had decided not to pursue disaiyl proceedings.
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On the other hand, as her conduct constituted duninoof that the
ITU could “justifiably not rely on [her] serviceo tcarry out its

important mission”, the Secretary-General had discided to accept
the recommendation made to him by the Directorhef BDT in his

memorandum of 12 March, not to renew her contrdemit expired

on 30 April. The complainant was also awarded pd&sation grant”

equivalent to three months’ salary and allowances.

As she had not received a reply to her memoranddm o

24 February 2010, the complainant wrote to the &any-General on
19 April to ask him to review the implied decisitmreject her claims.
The Chief of the Administration and Finance Depariimreplied to
her by a letter of 11 June 2010 — which is the igmma decision in
the second complaint — stating that, having re¢@ardarious factors, it
seemed “reasonable” to consider that she could leepiainted
herself with the decision of 27 November 2009 befbdanuary 2010.
Although her request for the “cancel[lation of] tbgtension of the
interim precautionary measure to suspend” her appe#o have
become moot, he noted that “after the initial peéraf suspension
[...], [she had] not been sent any decision inforniimgy] of the steps
undertaken by the Administration to find [her] amat post in the
BDT” and that that situation might have caused rneral injury for
which the Secretary-General was “prepared to grampensation”.
In a memorandum of 8 July the complainant announted she
estimated her injury at 15,000 euros. In a letsged 27 July 2010 the
head of the above-mentioned department told hethhaegarded that
amount as “excessive and unreasonable”, becausealdtision to
suspend her from duty had not caused her any raktejury; he
proposed compensation amounting to a maximum d¥0sffancs in
full settlement of all claims.

B. In her third complaint the complainant contends t,thas
suspension from duty constitutes a decision adlelsgecting the
person concerned, it must be taken with due redpedhe right of
defence, and that an exception to this rule is fgsibie only where
the Administration can prove the existence of “enxte urgency”. She
adds that if a staff member cannot be heard befioee adoption

5



Judgment No. 3138

of such a measure, the Administration must obtam d¢r her
explanations as soon as possible and must reveedeitision in the
light thereof. She draws the Tribunal's attentionthie reasoning set
forth in its Judgments 2365 and 2698 and citesaimiqular the case
law of the courts of the European Communities,dmmiments that it
seems inappropriate to defer the exercise of it of defence until
disciplinary proceedings are held or an interngeab is examined.
She emphasises that she was not heard before ¢lsodeto suspend
her was adopted on 4 September 2009, despite ¢héhtt there was
no urgency, since the decision was based on arstigation report
dated 31 July 2009. In addition, she deplores #ot that that report
rested on information obtained by “hacking” herfpssional mailbox.

The complainant considers that the acts of whiahishaccused
do not constitute serious misconduct. She points tbat at no
time was she told that the Director of the BDT wagently awaiting
a message from the Indian authorities, that it fedsely alleged
that diplomatic consequences had ensued in ordenagnify her
mistake and that she had never been prompted bicenah her
view, the suspension therefore did not respect ghaciple of
proportionality. As she could not be charged wihy lack of honesty
or integrity”, allowing her continuance in officeowld not, in her
opinion, have been prejudicial to the service withhe meaning
of Staff Rule 10.1.3. Lastly, she observes thatpatdgraph (a)
of that rule establishes that suspension may bereddonly if an
investigation is conducted at the same time. Indase, the findings
of the administrative investigation were known dn Rily 2009 and
no additional investigation was held thereafter.

The complainant asks the Tribunal to set asideihgugned
decision, as well as those of 4 September and 2/&mber 2009, to
order the payment with interest of compensatiorthim amount of
15,000 euros and to award her costs in the sun06D&uros.

In her second complaint the complainant contends tte ITU
was wrong to notify her of the decision of 27 Nowem 2009 by
internal mail and by an e-mail sent to her profasai e-mail address
at a time when she could not enter her office b&ealhe had been
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suspended. She states that, despite the steps wiichook at the
time, the Administration failed to ensure that thddcision was
conveyed to her promptly, with the result thathaligh she was
informed of its existence on 8 December 2009, shs wnable to
acquaint herself with its contents until 7 Janu0¢0.

She submits that, since under Staff Rule 10.1.3(Igpension
“should normally not exceed three months”, any depa from this
rule requires a reasoned decision. By tacitly editemthe duration of
her suspension without the slightest justificatitme Administration
therefore committed a fault for which she is eetitto compensation.

The complainant asks the Tribunal to set asideihgugned
decision, to order the payment with interest of pensation
amounting to 15,000 euros and to award her costthensum of
5,000 euros. In each complaint, she also askgitieéathat, if the sums
awarded were to be subject to national taxatioe,vebuld be entitled
to claim a refund of the tax paid from the ITU.

C. Inits reply to the third complaint, the Union diathe Tribunal's
attention to the fact that the complainant may Héed it out of time.

It produces evidence to show that she had accdbg trganisation’s
premises and to her mailbox at all times and tha¢ sould

also consult the latter from home. It thereforeites the Tribunal to
consider whether the complainant deliberately dedayotification of
the decision of 27 November 2009 so as artificiedlgxtend the time
limit for lodging an appeal with the Appeal Board.

On the merits, the Union argues that, in accordamitk the
Tribunal’'s case law, suspension is an interim préonary measure
which need not necessarily be followed by a sulisemecision to
impose a disciplinary sanction. That being so, dbmplainant may
not assert a right to be consulted as to the abilityeof taking such a
measure against her. Nevertheless, in the opifidmedTU, her right
of defence was respected because she had the wppotpd present
her comments on 15 October 2009. The Union poiatstmat, since
the minutes of a meeting held on 16 July 2009 shbat the
complainant had agreed to allow the informatiomibetogy services
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to access her computer, there is no question of pnefessional
mailbox being hacked. Although the complainant \ahsent on the
day it was accessed, there is nothing to indidaé $he could not
have asked someone to represent her.

Moreover, the Union considers that the decisiorsuspend the
complainant from duty was well founded and it engi$es that her
conduct did constitute serious misconduct. Shedaib display the
professionalism and rigour expected of her, anddoastinuance in
office was likely to be prejudicial to the servia@hin the meaning of
Staff Rule 10.1.3, insofar as she might well hampented the same
mistakes, with “substantial, if not disastrous @mnsences for the
service, the organisation’s image and the reputaifadhe Director of
the BDT”. The Union observes that the complainanterprets
the above-mentioned rule, especially the term ‘Stigation”, very
restrictively. It considers that a staff member may suspended
throughout the duration of the disciplinary prodegd if this is in the
ITU’s interests and that the three-month period tioeed in the rule
is only a “theoretical time limit”, an interpretati which the Tribunal
accepted in Judgment 2601.

In its reply to the second complaint, the Unionteods that it is
irreceivable, because the letter of 27 July 201Bickv invited the
complainant to express her opinion on the amountomfipensation
offered in respect of the moral injury she had ewaffi, did not
constitute a final decision.

On the merits, the defendant maintains that theptaimant was
able to acquaint herself with the decision of 2A/&mber 2009 in
due time. It states that, as the complainant didreport for work in
December 2009, in other words after three montaspension from
duty, it concluded that she was not prepared te tgrto her former
working environment and that it was necessary lyadit extend
her suspension in order to identify another posiciwimight help
her to resolve her problems. However, those effortsred fruitless.
The Union also maintains that, since the suspendidnnot cause
any material injury to the complainant, compensaigonounting to
15,000 euros is unreasonable.
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D. In her rejoinder regarding her third complaint #@mplainant
contends that it is not time-barred, because ho#nd her internal
appeal were filed within the prescribed time lim@n the merits she
presses her pleas. She points out that the facstieahad agreed to
the information technology services accessing haitbox does not
mean that she had waived her right to be preseanley did so. In
her opinion, Staff Rule 10.1.3 is clear and requine interpretation.
In stating that a suspension might apply throughloaitduration of an
investigation, the ITU has, according to her, “riéten” that provision
“to alter the meaning and scope to suit its purpbse

In her rejoinder in the context of her second caimp) the
complainant points out that the decision of 11 J@06&0 was not
perfect. She relies on the Tribunal's case lawrigtento submit that
the steps taken to reach an amicable settlememdddpute do not, as
a rule, have the effect of extending the time lifict lodging an
appeal. Even if the decision of 27 July 2010 comegleéhe decision of
11 June 2010, it nevertheless adversely affectednhibat it refused
her claim for compensation. In her view, she wasefore entitled to
challenge it directly before the Tribunal.

On the merits, the complainant says that she weasrrield that
she could consult her professional mailbox from a@am how to do
so.

E. Inits surrejoinders the ITU maintains its positiarfull. As far as

the second complaint is concerned, it explaing thaccordance with
Judgment 2584, the negotiations between the congrlaiand the
Administration extended the time limit for filing @omplaint for a

corresponding period by virtue of the principlegoibd faith. It asserts
that, after being suspended from duty, the comafdinvent to the
ITU on several occasions. It also produces evidémaieshe continued
to access her professional mailbox. In these cistantes, the Union
holds that, in conveying the decision of 27 Novemd@09 to her
by e-mail to that mailbox and by internal mail justifiably and in

good faith” considered that the complainant woutdjueint herself
with the contents of the decision in question withadelay.
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CONSIDERATIONS

1. The complainant was recruited by the ITU in 1998eAa
succession of short-term appointments, she wagegtan fixed-term
appointment which was extended on several occasidribe material
time she was assigned to the Conferences and EXaganization
Division of the BDT.

2. On 26 June 2009 the Indian authorities had serg-amail
confirming their agreement to host the 2010 Worlmh@unication
Development Conference from 24 May to 4 June 2H9.they
received no reply, they resent on 29 June 200@-tmail three times.
The complainant did not forward any of these messatp her
supervisors, although that formed part of her duti%hen she was
called to account by her supervisors, she was antblprovide a
satisfactory answer. On 23 July, in the contexaofadministrative
investigation opened by the Secretary-General deroto ascertain
what had become of these e-mails, her professioralbox was
accessed while she was on leave. The investigataiuded that the
e-mails in question had been deleted after havaenlread and that
they could only have been deleted by the complaiharself or by a
person who knew her password.

The Chief of the Administration and Finance Deparim
informed the complainant by a letter of 4 Septen2@0d9 that the
Secretary-General was contemplating disciplinatyoacagainst her
and he invited her to submit her comments. Pendaegipt thereof
and the additional investigation to which they ntigfive rise, the
complainant was immediately suspended from dutyeun8taff
Rule 10.1.3, because the Secretary-General an®itieetor of the
BDT considered that the charge of misconduct ledett her was
well founded and that her continuance in office lddoe prejudicial
to the service. It was plainly stated that this psmsion should
normally not exceed three months. The complainabimsited her
comments on 15 October. On the same date she aserped a
request for a review of the decision to suspendfiman duty. This
request was denied by a memorandum of 27 Noven@@9. As this
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memorandum was initially sent by internal mail dmg e-mail to
the complainant's professional mailbox, she apghredid not
receive it by post until 7 January 2010. The Apfd&aédrd, to which
the complainant had referred the matter in Februsggommended
that the Secretary-General should recognise tleistispension had
been unjustified and should award her compensatitine amount of
5,000 Swiss francs for the moral injury sufferech ®July 2010 the
Secretary-General informed her that he had deciu#dto follow
those recommendations. That is the decision impligrmefore the
Tribunal in the third complaint.

3. In the meantime, the complainant had been infornimd,
letter of 17 November 2009, that her contract haenbextended “as
an interim precautionary measure” from 1 Decemi@&920 30 April
2010 and, by letter of 31 March 2010, that the &acy-General had
decided not to pursue disciplinary proceedings raoidto renew her
contract when it expired.

4. In a memorandum which she sent to the Secretarg@kn
on 24 February 2010, the complainant requestedr iratha
compensation for the injury resulting from the uhoate length of
her suspension and from the late notification of thecision of
27 November 2009. As she received no reply, on @il 2010
she requested a review of what she considered &o lraplied refusal
of her claims. In his reply of 11 June 2010 the eChof the
Administration and Finance Department contesteddssertion that
she had not received the decision of 27 Novembed9 20ntil
7 January 2010. He informed her, however, thatestatter the initial
period of suspension [...], [she had] not been samnt decision
informing [her] of the steps undertaken by the Awistration to find
[her] another post in the BDT”, that situation ntigtave caused her
moral injury for which the Secretary-General wasefyared to grant
compensation”. This is the decision which the caimant impugns
in her second complaint. On 8 July the complainanhounced
that, by her reckoning, her injury amounted to @8,Geuros, but
the chief of the above-mentioned department infarimer, in a letter
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of 27 July 2010, that he was proposing compensataunting to a
maximum of 5,000 francs in full settlement of ddims.

5. As both complaints concern the events surroundimg t
decision to suspend the complainant from dutys iappropriate that
they be joined to form the subject of a single mdgt.

6. While it is unnecessary to rule on the receivapibf the
third complaint (see considerations 7 to 12 belatMnust be found
that the second complaint is manifestly receivabideed, although
the decision impugned in the second complaint duaEsconstitute
a final decision, that adopted on 27 July 2010,ctvhéupplements
it and which must be regarded as the impugned idecisloes put
an end to the challenge raised in the memorandui24ofebruary
2010. Moreover, the parties agree that the latemistbn could be
challenged directly before the Tribunal as, by thadte, the
complainant was no longer in the Union’s employ.

7. It must first be recalled that under Article Il,rpgraph 5, of
its Statute, which defines its jurisdiction, th@blinal is competent to
hear complaints alleging non-observance, in substan in form, of
the terms of employment of officials and of the yismns of the
Staff Regulations applicable to a particular cae. that basis, it
develops its own case law which takes account efftindamental
rights enjoyed by civil servants and the generahgmples of the
international civil service. On the other handisitin no way bound
by the case law of other international courts, withat of the courts
of the European Communities, to which the complaineefers
extensively in her submissions.

8. The suspension of an official, even if it is only &terim
measure, is liable to undermine the esteem in wihiahperson is held
within the employing organisation or, at least,hivitthe service to
which he or she is assigned. In these circumstarnasng to face
other people and being suddenly plunged into piaegrinactivity
can generate acute stress which might have regoogson the

12
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person’s health, depending on his or her sensitaitd constitution.
Even if suspension is not necessarily followed bysubstantive
decision to impose a disciplinary sanction, it lairdy a decision
adversely affecting the person concerned which nhestlegally
founded, justified by the requirements of the orgaiion and in
accordance with the principle of proportionality. #Weasure of
suspension will not be ordered except in case®biess misconduct
(see Judgment 2698, under 9).

9. In the instant case, the measure of suspensiorad@sted
pursuant to ITU Staff Rule 10.1.3, which reads érttipent part as
follows:

“a) When a charge of serious misconduct is mad&sia staff member,
and if the Secretary-General or the Director of Blueeau concerned is of
the opinion that the charge is well-founded andt ttiee official’s
continuance in office pending an investigation loé tcharge would be
prejudicial to the service, he or she may be sudperdrom duty by the
Secretary-General, with or without pay, pendingestigation, without
prejudice to his rights. Such suspension shallcooistitute a sanction in
the meaning of Rule 10.1.2.

b) A staff member suspended pursuant to paragrapbave shall be
given a written statement of the reason for th@ension and its probable
duration. Suspension should normally not exceeekthmonths.”

In itself, this rule does not conflict with the edaw cited above.

10. The complainant submits in her third complaint thet right
of defence has been breached, on the one handjdeeshe was not
heard prior to the adoption of the decision to saspher from duty
and, on the other, because this decision was lmasad investigation
report resting on information obtained after “hacRiher professional
mailbox.

(a) Staff Rule 10.1.3(a) does not make any promidr the
official concerned to be heard before the decisosuspend him or
her is announced. Suspension is an interim prewaary measure
which, in principle, must be adopted urgently, ahis will often
make it impossible to invite the person concermedxpress their
opinion beforehand. However, this person’s righbéoheard must be

13
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exercised before the substantive decision is talkenmpose a

disciplinary sanction (see Judgment 2365, undey).4difathe present

case, contrary to the complainant’s wishes, ther@mireason to depart
from that case law, given that after being susperidem her duties

she was able to submit her comments on 15 Octd@l§4. 2

(b) Itis certainly regrettable that the complaiteprofessional
mailbox was consulted in her absence. Howevergtlidence in the
file shows that she was informed that such a teehritheck was
imminent and — naturally — it had to be carried mgently. None of
the circumstances on which she relies proves thatdeed she was
not able to be present, she could not have beeesaped.

The plea regarding a breach of the right of defenast therefore
be dismissed.

11. The complainant also argues that the conditiomsdaivn in
Staff Rule 10.1.3(a) for ordering a suspension weyemet in her
case, because she had not committed serious mistoadd her
continuance in office was not prejudicial to thevgm. She adds that,
according to that subparagraph, an investigatiahtbabe conducted
at the same time as the suspension. These cris@senunfounded.

It has been established that four important andeagmply urgent
e-mails from national authorities were receivedhe mailbox of the
Conferences and Event Organization Division, that ¢complainant
had a duty to forward them to her supervisors, tnad they were
deleted without having been forwarded.

Regardless of whether this repeated omission dogurover
a period of two days was intentional or resultesimfrnegligence,
the Secretary-General and the Director of the BDuld well
consider that it constituted serious miscondugieeilly as it would
appear that it almost caused a diplomatic incidentview of the
circumstances of the case, the Union could thesefegitimately
consider that the complainant’s continuance inceffivas prejudicial
to the service and that suspension from duty — aterim
precautionary measure designed to prevent anyeuritishaps — was
the most suitable measure.

14
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The fact that this measure was not ordered immagliafter the
commission of the acts which prompted it is notislee and did not
injure the complainant in any way. Furthermorasitinderstandable
that, in order to ascertain the complainant’s rasfility, the Union
considered it wise first to hold an administratineestigation in order
to have at least some factual evidence. The congiatakes the ITU
to task for not holding an investigation at the satime as her
suspension, but the decision of 4 September 2008ing her of this
measure made it clear that an additional investigatvas in fact
being contemplated.

It follows from the foregoing that the conditiorsid down in
Staff Rule 10.1.3(a) for ordering suspension wee¢ m

12. The third complaint will therefore be dismissed heitt
there being any need to examine the defendant'missions to the
effect that it may have been filed out of time.

13. The complainant asserts in her second complairit sha
was unable to acquaint herself with the contentshefdecision of
27 November 2009 until 7 January 2010. This assers incorrect in
view of the explanations furnished by the Unionwdrich no doubt is
cast by any of the evidence in the file. It is tthat the complainant
was notified of this decision by internal mail abg an e-mail sent
to her professional mailbox, which was, to say lgest, somewhat
unwise, given that she had been suspended. In tiezanstances,
sending a letter to her private address would heesn the appropriate
method of notification. An e-mail in the file showswever, that the
complainant was informed on 14 December 2009 atatest of this
notification which had been sent to her office. that juncture she
could have asked to have the envelope on her dedks her at her
private address and to have the e-mail forwardeddp private
mailbox, but she did nothing. That being so, shaoisin a position to
complain of the late notification of the decisionquestion.

14. According to Staff Rule 10.1.3(b), suspension stioul
normally not exceed three months. In the presesé,ci lasted for
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more than seven months. The Union does not disthatefact that
it ought to have informed the complainant of thepstundertaken
to find her another post, since her return to hevipus job was
inconceivable.

Irrespective of the question of whether the duratif the
complainant’s suspension was reasonable, it mudblred that the
Union breached its duty of care towards her byiteaher in a state
of uncertainty, until 31 March 2010, as to the jussadoption of
a disciplinary measure and by not informing hertha# solutions it
was considering for her professional future, paléidy since the
decision of 17 November 2009 extending her contfastan interim
precautionary measure” was hardly likely to reasdwar. This breach
of the duty of care caused the complainant mojahmespecially as
the ITU itself underscores her psychological freds.

The compensation of 5,000 francs offered to theptamant on
27 July 2010 is insufficient relief for that injurfaking into account
all the circumstances of the case, it must be daieel2,000 francs
and to that extent the decision forming the subjdcthe second
complaint must be set aside.

15. As the complainant succeeds in part, she is altiteehto
an award of costs in the amount of 2,000 Swiscfan

16. The complainant asks the Tribunal to rule thath& sums
awarded were to be subject to national taxatioe,vebuld be entitled
to claim a refund of the tax paid from the ITU.the absence of a
present cause of action in this regard, this clainst be dismissed.

DECISION

For the above reasons,
1. The decision of 27 July 2010 is set aside.

2. The ITU shall pay the complainant compensatiomforal injury
in the amount of 12,000 Swiss francs.

16



Judgment No. 3138

3. It shall also pay her the amount of 2,000 franasoists.

4. All other claims in both complaints are dismissed.

In witness of this judgment, adopted on 27 April20Mr Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €pmREgistrar.

Delivered in public in Geneva on 4 July 2012.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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