Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

113th Session Judgment No. 3137

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr D.M. C. agstithe World
Health Organization (WHO) on 20 April 2010 and ected on
28 May, WHO's reply of 27 August 2010, the compdaitis rejoinder of
18 January 2011 and the Organization’s surrejoinfigd April 2011;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, a Swazi national born in 1962)gdiWHO in

August 2001 under a two-year fixed-term contracira®dministrative
Officer based in Swaziland. His responsibilitieslimied managing
administrative, personnel and financial aspectthefWHO Country
Office in Swaziland, under the supervision of thel@/Representative.
His contract was renewed several times on a two-faais and in
October 2006 he was promoted to grade P.2. andigeas to the
WHO Office in Liberia until 31 July 2007.

By a memorandum of 15 November 2006 the WHO Reptatiee
in Swaziland reported to the Regional Director fafrica that
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lawyers acting for a private company had preserted Country
Office with an unexpected claim for payment of axmmately
185,000 United States dollars in respect of medisapplies
allegedly ordered by WHO Swaziland further to alqmrchase order
(LPO) numbered 1439 and dated 20 October 2005 tddedsthat the
signature on the LPO was unrecognisable and helabkeRegional
Director for guidance in dealing with this matt€@n 12 December
2006 he sent a further memorandum to the Regiomat®r to report
the disappearance of 14 air conditioning unitsofeihg the relocation
of the Country Office to new premises in Januar§&Me added that
the complainant had arranged to have these umitedsin a private
location but that the then WHO Representative ira8land had not
been informed of this arrangement.

In the course of a meeting on 2 April 2007 betwden WHO
Representative in Swaziland and the lawyers adimghe private
company, the latter asserted that they had dedit thve complainant
in connection with LPO No. 1439. On 10 April thegrmal Human
Resources Officer sent an e-mail to the complairemtlosing a
memorandum from the Regional Officer informing lafrthe company’s
claim for payment with respect to LPO No. 1439 aeduesting
any information or explanation he might be ableptovide. The
latter replied, expressing his surprise at thentland denying
all knowledge thereof. He also questioned the ualusielay with
which the claim had been made. The private comagequently
withdrew the claim.

In May 2007 the Organization instructed its Offick Internal
Oversight Services (OIOS) to investigate the matierwell as the
disappearance of the air conditioning units. Anebtigation by the
OIOS took place in Swaziland in June 2007 and treptainant was
interviewed three times. According to the OIOS mgpwhich was
forwarded to the Regional Director in July 2007e tbomplainant
had arranged to have the air conditioning unitsestan a private
school, without obtaining the prior authorisatiohtbe then WHO
Representative in Swaziland but had mentioned lindua meeting
held a few days later where senior staff were ptedéhe OIOS also
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noted that the staff member to whom the complaifed handed
over his responsibilities upon being reassigned.itieria claimed
that she had not been informed, and the complaimashtnot obtained
any document from the owner of the school acknogitegl receipt
of the air conditioning units. With regard to LP@.NL439, the report
stated inter alia that it was a fake, that the dampnt appeared
to have written and signed it, that he had admittetiaving “made
a mistake” and that he was “prepared to [do] a blesgain”. The
complainant’s contract which was due to expire dnJaly 2007
was extended until 31 October 2007 pending the oougc of the
investigation process.

By a memorandum dated 21 August 2007 the complaiwas
informed that the OIOS report contained seriousgallions indicating
that he might have committed improper action wamgndisciplinary
action under Staff Rule 1110. He provided the caimaint with
sections of the report and invited him to submit \Written comments
within eight calendar days. The first allegation dmaagainst the
complainant was: “Non compliance with WHO Rules &wtjulations
in the area of asset management: the disappearahck4 air
conditioners”. The second was: “Wrongdoing puttiigiO at a high
financial risk and tarnishing its image and negdyivaffecting its
credibility towards business partners”.

The complainant replied on 29 August 2007, denythg
allegations. Regarding the air conditioning urtiis,explained that the
acting officer-in-charge was aware of their locatiand had even
sent an Information Technology officer to verify darcount the
units stored. He asserted that he had handed @Wefl]egitimate
WHO inventory” to the WHO Representative and thenidstrative
Assistant prior to his departure. Regarding LPO Nd39, the
complainant explained that he had proposed a Eegaim whereby
he would sign a document stating that he had writtee LPO,
on condition that it could not be used against am disciplinary
purposes, because “no explanation would satisfy[ithestigator]”
and “[a]s a means to put the matter [to] rest”.tlyashe accepted
responsibility for acting negligently as regarde thsuance of LPO
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No. 1439, stating that he had made a “human ertout, denied
having signed it.

Considering that the complainant’s explanations ewaeither
convincing nor credible, the Regional Director deci to dismiss him
for misconduct with effect from 1 November 2007 amgbay him one
month’s salary in lieu of notice; the complainarasaso informed by
a memorandum dated 24 October 2007. As the congpitidid
not acknowledge receipt of that memorandum, a skadantical
one dated 2 November 2007 was sent, of which heackdowledge
receipt. For that reason his contract was furthelereled until
9 November 2007.

After appealing unsuccessfully to the Regional Baoair Appeal,
the complainant brought the matter before the Headgrs Board
of Appeal, which found that the Administration hiadled to prove
misconduct and that the decision to dismiss him wserefore
unjustified. In particular, the Board felt that ethstaff members in the
Country Office had been involved in, or aware bE temoval of the
air conditioning units and their storage off-sliteobserved that copies
of the minutes of a meeting held between the coimgtd and the then
WHO Representative in January 2006 were requestediéclined
by the Administration. With regard to LPO No. 148% Board found
that the OIOS investigation did not establish bely@nreasonable
doubt that the complainant had signed the ordéhairit was he who
had handed it over to the third party claiming pagimIn its view, the
only proven allegation was his negligence in hargdliPO No. 1439,
in that he had not secured the LPO booklet and rfradcancelled
LPO No. 1439, if he had written it, in accordancighvithe correct
procedure. The Board considered that there were mpaportionate
disciplinary measures available under Staff Rul@01L It therefore
recommended that WHO should set aside the decisialismiss the
complainant and that it should either reinstate iith retroactive
effect from 10 November 2007 or pay his salary ambluments
from the date of dismissal until the expiry datehi contract. It
also recommended awarding him moral damages inatheunt of
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10,000 United States dollars and reimbursing Hislleosts up to a
maximum of 10,000 dollars on presentation of reiseip

By a letter of 6 January 2010 the Director-Genenfbrmed
the complainant that she took the view that higoastwith respect to
the lost air conditioning units did constitute ngdaduct and that, so
far as concerned the purchase order, he had begiger# and had
demonstrated “extremely poor performance and juddgimelowever,
she agreed with the Headquarters Board of Appedlttie sanction
of dismissal was unwarranted and she thereforeddéanot to renew
his appointment instead. The complainant would iveca payment
corresponding to three months’ salary in lieu oficey with interest.
The Director-General also awarded him 3,000 dollarsmoral
damages and the same amount in costs. That imfheyhed decision.

B. The complainant contends that the disciplinary pealings and
the resultant decision to dismiss him are seriotlalyed, because of
the Organization’s failure to afford him due praceble asserts in
particular that he was denied the right to crosssgre the individuals
whose statements were used as evidence againsasimell as the
right to be present during such interviews. Hedfare considers that
he was not in a position to rebut the evidence eeldlagainst him and
to prove that the allegations of misconduct wer@unded.

The complainant also contends that the Organizgtimsumed
his guilt solely on the basis of the OIOS repartsd doing, it violated
his right to be presumed innocent by shifting ohim the burden
of proving that he had not committed misconducthis view, the
Organization failed to prove beyond a reasonablabtidhat he
had engaged in the alleged behaviour, as the satsnmade by
him during the OIOS investigation and reproducethi report were
qualified and should not have been treated by WKH@raadmission
of guilt.

The sanction of dismissal for misconduct was alsp,the
complainant’s view, disproportionate. Never befbed he incurred
a penalty or warning. In fact, he had been a mauaeployee, as
illustrated by his latest appraisal report. Refayrto the Tribunal's
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case law, he argues that the Organization committedrror of law
in imposing a disciplinary sanction that was outadif proportion
to the “objective and subjective circumstancesWinich the alleged
misbehaviour was committed.

The complainant asks the Tribunal to set asideihgugned
decision and to order that he be retroactivelysteited in his position
and paid the resulting arrears of salary and benefilternatively,
he claims payment of his salary and emoluments ftfwrdate of his
dismissal until the expiry of his contract whickcarding to him, had
been renewed for a further two years. In this rgdre complainant
provides a document signed by his first-level suiger in Liberia, as
evidence that his contract had in fact been renaw&t31 July 2009.
He also seeks moral damages in the amount of 15j008rs and
costs in the amount of 20,000 dollars.

C. In its reply WHO denies the complainant’s contemtibat his
contract had been renewed for a further two yelaraffirms that
no such offer of employment was ever made to thmeptainant, and
that no contract was signed for that period. At tinterial time, his
fixed-term appointment was scheduled to expire @nJa@ly 2007.
His contract was extended for three months and fibrea further nine
days pending the decision concerning the allegatémisconduct on
the part of the complainant. In the Organizatiori&w, his claim for
reinstatement is therefore wholly without merit.

With respect to the complainant’s argument thatdiseiplinary
process was flawed, the Organization stresses ithatules and
procedures on misconduct do not require it to déstaa formal
disciplinary hearing. It asserts that the requinetsieof due process
were observed in this case, as the complainanahgae opportunity
to explain the circumstances surrounding the misain conditioning
units and the issuance of LPO No. 1439. The Org#oiz enabled
him to travel to Swaziland to ensure his full paEpgation in the
investigation. The material facts and the substafitee charges were
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clearly stated to him in the memorandum of 21 Au@@07 and he
was given the opportunity to answer the chargeellesy at him,
which he did in his letter dated 29 August 2007.

More specifically, WHO asserts that neither itsesuland
procedures on the investigation process, nor thiteufial’'s case law,
require that the subject of an investigation bes@né when witnesses
are interviewed, or that he or she receive traptcriof such
interviews. It submits that the complainant was vgted with
the fullest opportunity to explain himself, and test the evidence
against him. His right to be heard was not deniednoany way
compromised. On the contrary, he had three separa&tings with
the OIOS investigator, who shared with him docuragnevidence
and information compiled from interviews with wisses, which the
complainant was therefore able to challenge.

The defendant points out that the complainant ewasly
continues to allege that he has been dismissed. iffipeigned
decision, as notified to the complainant on 6 Jan2810, was that
he would not be offered a further appointment asesult of his
misconduct and negligence. The Organization arthagshe requisite
standard of proof in order to support a charge ddconduct is
that there be a “set of precise and concurring yongsions” that
the complainant’'s conduct amounted to wrongdoidgsregards the
charge of mismanagement of WHO assets, it consideas it
has satisfied this standard of proof. So far acems the charge in
connection with the issuance of the fake LPO, thedor-General
has acknowledged that the Administration had nalved beyond
reasonable doubt that the complainant signed th® BRd that he
was responsible for providing it to the companyaned. Rather, his
actions were negligent in relation to the perforosiof his official
duties.

WHO considers that the decision not to offer thenglainant a
new contract was proportionate to his actionsniplasises that his
position as Administrative Officer meant that heswasponsible
for financial and personnel matters, as well acyrement and the
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management of WHO assets, which required that trgar@zation
fully trust him. The Director-General felt that bys actions, the
complainant had breached that trust.

Lastly, the defendant argues that the complainaritigms for
moral damages and costs are without merit, giveat thcomplied
with its internal rules and procedures, that itigexed its earlier
decision to dismiss him and that it has already rded him
43,222 dollars including in respect of moral dansaged costs.

D. In his rejoinder the complainant presses his pletscontends
that the Director-General committed an irregulabty ignoring the
factual findings of the Headquarters Board of Appéa his view,
WHO is now attempting to use the same flawed evideo justify
the non-renewal of his appointmesx post facto. Moreover, as his
contract renewal had gone through most of WHO'srmdl processes,
a contract was formed as soon as he accepted fidreobfextension.
Referring to the Director-General’'s statement thiatcontract would
not have been renewed because of his alleged ndigcgrhe points
out that it may be inferred from this statement,tbat for the alleged
misconduct, his contract would have been renewed.

E. Inits surrejoinder WHO maintains its position inl f

CONSIDERATIONS

1. The complainant is a former staff member of WHOilUn
October 2006, he was an Administrative Officer blase Swaziland
with responsibility for managing the Organizatioa'ssets as well as
for certain of its procurements. In October 2006nMas reassigned to
Liberia. On 24 October 2007 he was informed thawhs dismissed
for misconduct associated with his responsibilitreSwaziland. His
dismissal was said to be with effect from 1 Novemb@07 and he
would be paid one month’s salary in lieu of notide. appeal against
that decision was dismissed in accordance withrésemmendation
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of the Regional Board of Appeal. The complainaetéafter appealed
to the Headquarters Board of Appeal.

2. The misconduct of which the complainant was accused
concerned two matters. The first involved the gjeraf certain air
conditioning units, the value of which is estimaggdapproximately
8,000 United States dollars. They were stored imape premises
following a WHO office move in January 2006. Itrist in dispute
that there was no room for the units in the newniges and that the
old premises had to be vacated quickly for userimtteer body. The
premises in which the units were stored were sulesdty sold and
the units were reported missing in December 200@. Second matter
concerned an order form — LPO No. 1439 — which puea to be an
order for medical equipment worth approximately ,080 dollars
from a named company. The form was a fake. Lawgetiag for that
company made a claim for payment of the amountuestion, but
subsequently withdrew the claim.

3. The Office of Internal Oversight Services (OlOShdocted
an investigation into the missing air conditioningits and the fake
order form in June 2007. The complainant was imeved as part
of the investigation, as were various other persdhg complainant
was not present during those other interviews.him ¢ourse of his
interview with respect to the air conditioning wihe stated that he
had reported where the units were at a staff mgatmthe Monday
following the weekend during which they were movaxd that,
later, he went with an Information Technology offido the private
premises and they saw that the units were theréarSxs concerns the
fake order form, he stated that the handwritingkémblike his, but
denied that the signature was his. Upon furthestimging, he agreed
that he might have made a mistake when prepariegfdhm and
forgotten to cancel it. In a further interview, &@mitted that he made
a mistake, but the context does not indicate tleamiade a mistake
in preparing the form. Later, when responding tonatification
of charges, he admitted that he had been negligéhtrespect to
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the form but, again, the context does not indicdte nature of

that negligence. His dismissal followed his resgotws the charges,
it being said in the notice of dismissal that higplanations with

respect to the fake order form were “neither cocivig nor credible”.

With respect to the air conditioning units, it weesd, amongst other
things, that there was no evidence of their storiagéhe premises
identified by him.

4. The Headquarters Board of Appeal concluded thatethe
was insufficient evidence to establish misconducttlee part of the
complainant. So far as concerns the air conditgninits, it said
that it “felt that others in the Country Office wefalso] involved
[in] the[ir] removal [...] and [...] storage off site'lt also noted that
it had been denied information with respect to elpeof the
OIOS investigation and its conclusions and thatammplainant had
not been present during the questioning of two gerswvho could
have corroborated or contradicted his version @né&x So far as
concerns the fake order form, it concluded thatQh@sS investigation
did not establish beyond reasonable doubt thatctimeplainant had
signed it, had handed it to the company to whickas addressed or
that he was implicated in any way in its use. lirfd that “the only
proven allegation against [him] was his negligeimcbow he handled
LPO 1439 in not securing the LPO booklet and notelling LPO 1439,
if he had written it, as per procedure”. The Bosedommended that
the complainant’'s dismissal should be set aside thatlhe should
be reinstated with effect from 10 November 2007teatively, it
recommended that he should be paid the salary tredt benefits he
would have received from the date of his dismissdil his contract
would otherwise have expired. It also recommendedpayment of
moral damages in the sum of 10,000 United Statéardaand legal
fees up to 10,000 dollars on presentation of réseip

5. The Director-General agreed with the conclusiontlod

Headquarters Board of Appeal that the complainargisduct did not
warrant dismissal. However, she was of the view i actions with
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respect to the air conditioning units “were impnopad constitute[d]
misconduct” and those with respect to the ordemftwere negligent
and demonstrated extremely poor judgment and pedoce”. She
further expressed the view that, if he had not bdismissed, his
actions would have resulted in his contract nohgp@ixtended. In this
regard, it is said that the complainant’s contraes extended until
9 November 2007 to enable the finalisation of tharges against him.
In the result, it was decided that he would be phal equivalent of
three months’ salary in lieu of the notice he wobéle received on
the same date, plus moral damages in the amo8)000 dollars and
costs in the same amount on proof of payment. Eh#te decision
impugned before the Tribunal, in accordance witlictvlan amount of
43,222 dollars has been paid to the complainant.

6. It is not in dispute that the complainant did natvé an
opportunity to test the evidence provided by théeotpersons
interviewed by the OIOS in the course of its inigggion. WHO
seeks to excuse that course by referring to tha fhat the
complainant did not seek an oral hearing eithepigethe Regional
Board of Appeal or the Headquarters Board of Appkatannot do
so. A staff member is entitled to due process leefordisciplinary
sanction is imposed. In this regard, he or she rhasgiven, at the
very least, an opportunity to test the evidencemhich the charges
are based, to give his own account of the factgutoan argument
that the conduct in question does not amount tocaniduct and
that, even if it does, it should not attract thepmsed sanction
(see Judgments 2254, consideration 6, and 2475jdsation 22).
The complainant was given an opportunity to replyhe OIOS report
but, beyond that, it is not clear that the requieata of due process
were observed. However, it is clear that he hadppmortunity to test
the evidence of others interviewed by the OIOSry @ther evidence
that was used against him. This was a serious brefidue process
upon which the complainant was entitled to rely his internal
appeals, without seeking a hearing in which to gvelence or to
test the evidence of others. Further, it was fa& @rganization to

11
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establish misconduct beyond reasonable doubt drid, lteing a

dismissal case, the complainant was entitled tdé&mefit of the doubt
(see Judgment 2786, consideration 9). Howeverptinden of proof

was effectively reversed when he was dismissethignregard and as
already noted, it was then said that the compladisaxplanations
with respect to the fake order form were “neithenwncing nor

credible” and that there was no “evidence of thggtorage [of the air
conditioning units] in the premises” identified bim. Seemingly, the
last statement was wrong as an administrative tassigpparently
went to the premises in question looking for thétsuand, as the
Headquarters Board of Appeal pointed out, it isrioljable that she
would have done so unless she knew that they hexl there.

7. In the light of the defects attending the origidakision to
dismiss the complainant, it was not open to thee®@or-General to
come to the conclusion on the basis of the samermhtthat he
was guilty of misconduct in relation to the air ddioning units. In
concluding that he was, she stated, amongst diimeyg, that although
he had said that “the then acting [WHO Represemtias aware of
the offsite storage [...] he has firmly denied tfihe complainant]
or anyone else brought th[e] matter to his atteriticShe added
“there [was] no indication in the minutes of theu@itly Office staff
meeting of 16 January 2006 that th[e] issue was eéseussed”. The
complainant was never given an opportunity to testevidence of
the former WHO Representative and he was not giveropy of
the minutes of the staff meeting. Further, the mamdum of the then
WHO Representative in December 2006 — after theptaimant had
left for Liberia and before the OIOS commencediritgestigation in
June 2007 - indicates that at least someone ilsWeziland Office
knew what had been done with the air conditionimgsu In these
circumstances, the Director-General’'s finding oseoinduct cannot
stand. Her finding of negligence with respect te thke order form
also involves a misstatement as to the findinghef Headquarters
Board of Appeal. As already indicated, the Boaffilisling was not
unequivocal as to negligence in relation to theceHation of the
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form. It left open the question whether he hadtemitout the form and
its finding of negligence in relation to its carlagbn was conditional
on his having done so. Nevertheless, the Direceme®al stated that
the Board had found that he was negligent in faitmcancel the form
as well as in failing to secure the LPO booklet.

8. The wrongful finding of misconduct in relation thet air
conditioning units and the misstatement as toitidirfg of negligence
by the Headquarters Board of Appeal dictate tha Director-
General’s decision be set aside. This notwithstagdithe time
that has now elapsed makes it impractical to otidercomplainant’s
reinstatement. However, he is entitled to mated@hages that take
account of what would have happened had he not theemssed. In
this regard, the complainant contends that hisraohwas extended
for a further period of two years on 31 July 208Rhough there was
a recommendation to that effect, the evidence atdg; as claimed
by WHO, that it was only renewed until 9 Novemb&02. Had
the matter been properly considered at that titmepay well have
resulted in a finding of negligence, but not of eoisduct. In these
circumstances, it is likely that his contract wowdly have been
extended until 31 July 2008 but with a prospecfusther extension
if his performance proved satisfactory in that périGiven that his
previous performance had been rated highly, thex® avgood chance
that it would be satisfactory and his contract themewed. That being
so, the complainant lost not only the salary andefits he would
have received until 31 July 2008, but also a vdkiabhance that his
contract would then have been further extendethéncircumstances
he is entitled to material damages equivalent ® ywar's salary and
other benefits he would have received from 10 Ndem2007 to
9 November 2008 had his contract not been ternmindte is also
entitled to moral damages which, in view of theimeness of the
breach of the requirements of due process, theumalbfixes at
15,000 dollars and costs in the amount of 10,000 WHO is
entitled to deduct the amount of 43,222 dollarsady paid.

13
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DECISION

For the above reasons,
1. The Director-General’s decision of 6 January 2&1€et aside.

2. WHO shall pay the complainant material damagesnimmaount
equivalent to the salary and other benefits thawbeld have
received from 10 November 2007 to 9 November 2088 s
contract not been terminated.

3. It shall also pay him moral damages in the amoufit o
15,000 United States dollars and costs in the amafn
10,000 dollars.

4. The Organization is entitled to deduct the amourit o
43,222 dollars already paid to the complainant.

5. All other claims are dismissed.

In witness of this judgment, adopted on 4 May 20¥8, Mary G.
Gaudron, Vice-President of the Tribunal, Mr Giusedparbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign besswvdo |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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