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113th Session Judgment No. 3124

THE ADMINISTRATIVE TRIBUNAL,

Considering the fourth complaint filed by Ms P. &jainst the
International Telecommunication Union (ITU) on 24p&mber 2010
and corrected on 29 November 2010, the Union’syrepl9 March
2011, the complainant’'s rejoinder of 11 June ané tAU’s
surrejoinder of 19 September 2011,

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to this dispute are set out in Jeadgsn2772, 2889
and 2932, dealing respectively with the complailsatitree previous
complaints. Suffice it to recall that the complaihaa French national
born in 1960, was notified in a letter from the Idated 6 March
2009 that steps were being taken to adjust her rashmgtive status:
in particular, she had been placed on sick leawen ff November
2008, and the effective date on which she wouldirbég receive
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disability benefit would be 4 February 2010. In gongnt 2889 the
Tribunal found that “[b]y taking the action set ont[that] letter [...]
the Union [...] committed no fault”, and in JudgmeR932 it
confirmed that finding.

By an e-mail of 22 February 2010 the complainafidrined the
ITU of the final balance of her “leave entitlemastof 6.11.2008” and
requested it to make the necessary adjustmentsalSbdaransmitted
the documents required to effect payment of healdity benefit.
On 8 March 2010 the Union told her that she woulddact begin
receiving the benefit from 26 April. In a letterteld 18 May the
United Nations Joint Staff Pension Fund (UNJSPF)rmed her of
the amount of the benefit and notified her thataatordance with
the Administrative Rules of the Fund, she would éehaw undergo
medical examinations from time to time in orderdascertain that
her state of health continued to justify paymenthef benefit. By a
letter of 23 June 2010, which constitutes the inmmaydecision, the
Chief of the ITU’'s Administration and Finance Depagnt told the
complainant that the Secretary-General had agreder consulting
the Joint Advisory Committee, to terminate [herpajmtment with
effect from 26 April 2010, by reason of [her] staiE health”, in
accordance with Staff Regulation 9.2, and thatwsbald receive an
indemnity in lieu of notice, as well as a termioatiindemnity
equivalent to the difference between 11.42 monthbase salary —
corresponding to slightly less than 14 years’ servi and the amount
of the benefit she would receive from the UNJSPHnduthat period,
in accordance with Regulation 9.6(b).

B. The complainant argues, in the first place, that tefence
rights have been infringed, insofar as she wadnvited to state her
views before the decision was taken to terminate dppointment.
Moreover, the application in her case of Regulafidh— which, like
Regulation 9.1, provides merely that a staff mensbegrvices “may”
be terminated for health reasons — constitutesmopinion an error
of law because the Secretary-General, in takingviees that the
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appointment of a staff member receiving a disabbi¢nefit must be
terminated, was mistaken as to the meaning of twigon in
question.

The complainant then contends that there has bebreach
of Regulation 9.1(d), according to which the SemmetGeneral
“shall obtain the advice of the Joint Advisory Coitiee” before
terminating any appointment, because the ITU hiedféo show that
the Committee was in fact consulted. She adds thetause the
identity of the members of the Committee was naicldsed, the
requirement of transparency has not been met, aadthere is a
major procedural flaw in the fact that the documsestipposedly
supplied to the Committee were concealed from her.

She points out that, according to Article 1r2cfe 1.3) of the
Regulations of the Staff Health Insurance Fundpfiicial on leave
without salary is entitled to be voluntarily insdrby the Fund, and
she states that she had an obvious interest irg lggamted leave on
those terms. She recalls that, as the recipiert disability benefit,
she is in fact insured by the Fund, by virtue dficle 1.3(e); however,
if this benefit ceases to be paid following a peigo medical
examination, her participation in the Fund willalsease. She alleges
that the Union has failed in its duty of care todgaher by terminating
her employment before the age of 55, at which agapacity is
deemed to be permanent, according to Article 3ghefRegulations
of the UNJSPF. She adds that her illness, whicheinopinion has
been “prolonged and indeed aggravated” by the tetitin of her
employment and the fear of losing her Staff Hed#fisurance Fund
coverage, is probably due in part to the harassmedtreprisals to
which she has been exposed.

The complainant also contends that the principle noi-
retroactivity has been disregarded, since the wects terminate her
employment, which adversely affected her and heonoéd not permit
of an exception to that principle, took effect dhApril 2010 but was
only communicated to her in the letter of 23 Jubg®
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Subsidiarily, she argues that Staff Regulation & been
breached. She points out that in the calculatiorhef termination
indemnity, the impugned decision refers to “badargg whereas the
language used in that Regulation is “gross salaagt] this makes it
impossible for her to know whether the provisiomurestion has been
applied correctly. The complainant also contends When the length
of her service was calculated for the purpose gingathe indemnity,
the breaks in service between the various shart-teontracts she
had been given at the beginning of her careereatThl should only
have been deducted if they lasted for one monttoreger. On that
basis, she believes that by June 2010 she had atatech more than
14 years of service, and that the amount of heenmdty should
therefore have been higher. She adds that theiclum@itthe notice of
termination should also be taken into account & ¢hlculation, but
she is unable to verify whether that has been done.

The complainant asks the Tribunal to set asideihgugned
decision and, unless the ITU is required to retesteer, to order it
to place her on special leave without pay on hegidtiunds until she
reaches the age of 55, or until the payment ofdisability benefit
ceases. She claims payment with interest of thenbelof termination
indemnity which she considers to be owing to hegether with the
sum of 50,000 euros for injury and 10,000 euroxctimsts. Lastly, she
requests the Tribunal to rule that if these sumsssabject to national
taxation, she will be entitled to claim reimburse&mnffom the ITU of
any tax paid.

C. In its reply the defendant submits that the denigiw terminate
the complainant’s appointment was taken in conftyrmith the Staff
Regulations and Rules. It states that the Jointigsdy Committee
was in fact consulted, having been invited by tetedvf 18 February
2010 to give its view on the appropriateness of tinination.
According to the Union, the allegation that docuteenmansmitted to
the Committee were concealed from the complairafincorrect and
specious”. In its view, the date of termination wketermined “in a
logical and appropriate manner, and in accordanite gonsistent
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practice”, and the complainant has failed to shbat the retroactive
effect of that measure caused her any injury.

The defendant takes the view that the complaireuseeking to
create an artificial link between her state of tireahd the harassment
and reprisals to which she claims to have beensegdt notes that
similar arguments have already been rejected igrdedt 2772, and
states that the complainant is barred by the iedf res judicata
from raising them again in these proceedings.

The ITU explains that, in accordance with Staff &ation 9.6(a),
a termination indemnity is calculated on the basfisgross salary
less staff assessment, that is, on the basis ofbondtasic salary,
as indicated in Regulation 3.1(a). It disputes th&t complainant’s
length of service exceeds 14 vyears, because angordo
Regulation 9.6(g), length of service is deemedampmrise “the total
period of a staff member’'s full-time continuous véee with the
Union, regardless of types of appointment”. It eagibes that its
good faith in the matter is evident from its contmg endeavours to
calculate or recalculate the complainant’s entidata in her own best
interests, consequent upon the judgments handedh dwow the
complaints she has previously brought to the Trabun

D. In her rejoinder the complainant reiterates thekbaf her

pleas. She states that by failing to respond tophleas concerning a
breach of her defence rights and the existencenoéreor of law

arising from the application of Staff Regulatior2,9the ITU has
implicitly admitted that they were well founded.

The complainant also argues that the letter of é8rirary 2010
does not show that the Joint Advisory Committeeegan opinion. It
shows rather that the Committee was misled, sina@$ told that the
Secretary-General was obliged to terminate her eynptnt, and that
both Staff Rule 8.2.1 and the Rules of ProceduréhefCommittee
were breached, since inter alia it was addressetl the members of
the Committee, not merely to five of them. Lastliie points out that
the Secretary-General did not take the impugnedsidec within
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60 days of the date on which the Committee comnatedt its
recommendations.

E. Inits surrejoinder the ITU maintains its positioat gives certain
clarifications. It submits that, although therenis evidence showing
that the complainant was notified in writing of tlecision to initiate
a termination procedure in her case, there areidwarconcordant
indications” that she was in fact informed thairiration was being
contemplated. It states that, since the complainast no longer able
to discharge her functions, it decided, in the eiserof its discretion,
that it was in its interest to terminate her appoant.

The defendant annexes to its surrejoinder a coplgenbpinion in
favour of the complainant’s termination given b thoint Advisory
Committee, and states that the members of the Ciheanivere not
misled in any way. It was decided that in this dageCommittee would
have two additional members, so that the Secr&anyeral could be
given “an even more studied opinion on a sensitizge”. However,
the enlarged composition of the Committee did ffil@cathe outcome,
because the opinion of the members was unanimdwesITiU admits
that the period of time that elapsed between thariitiee’s deliberation
and the adoption of the impugned decision exced¢dednaximum
period allowed, but it contends that, however riggbde this may be,
it did not cause any injury to the complainant sitiee opinion rendered
by the members of the Committee was still vali28nJune 2010.

Lastly, the Union explains that, in accordance witaff
Regulation 9.6(g), the length of service to be mak&o account in
determining the amount of the complainant’s termamaindemnity
was calculated without deducting the breaks betwleen various
short-term contracts. As evidence of this, it pgitat the statement, in
a note annexed to the letter of 23 June 2010, ttleatndemnity was
calculated on the basis of a period of service dofyéars and eight
months. However, it adds that, when a staff menmeeeives an
indemnity in lieu of notice, the notice period istrreckoned as a
period of service, in accordance with the applieahlles and the
Tribunal's case law.
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CONSIDERATIONS

1. The complainant impugns the decision of the Segreta
General of the ITU, conveyed to her by a lette28fJune 2010, to
terminate her appointment for health reasons wethoactive effect
from 26 April, in accordance with Staff Regulatior2.

The main facts of the case are set out in Judgnifitg, 2889
and 2932, dealing with the complainant’s three joe complaints to
the Tribunal.

2. The first of the complainant’s pleas is that theisien of
23 June 2010 was taken in breach of her defenhésrigince she was
not given an opportunity to express her views leefowas adopted.

She emphasises that, when she requested paymardisdbility
benefit, she had no idea that a decision would hdento terminate
her appointment on health grounds, and that sheielyr did not
waive her right to be heard in the event of sudedsion.

3. According to the Tribunal's case law, an organ@atannot
unilaterally alter the status of a staff membewobefgiving him or her
an opportunity to express a view on the action ihaitends to take
(see in particular Judgments 1484, under 8, and,181der 7).

4. In this case, the defendant admits that nowherehenfile
is there any trace of a notification in writing tiee complainant of
the decision to begin the termination procedureasierts that the
complainant was told orally that the procedure badun, but this
argument cannot be upheld by the Tribunal becabseetis no
evidence on file to support it. The defendant alsmments that there
are “various concordant indications that the comnplat was in fact
informed that the Administration was contemplatitgymination
in her case”. It refers, in particular, to an ednwdi3 February 2010
in which the complainant confirmed that, in accoma with
Article 1.3(e) of the Regulations of the Staff Hballnsurance
Fund, she wished to maintain her participationh@ Fund “as from
the payment of a disability pension from the UNJSPFe ITU

7
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considers that in referring to that provision, whiteals with former
officials, the complainant was fully aware thatsasn as she began to
receive the pension, she would have the statusahaer official, and
that the Administration was intending to terminlage appointment on
health grounds. Lastly, it points out that in @adebf 18 May 2010 the
UNJSPF had referred expressly to the complainas'gloyment
coming to an end on 26 April 2010, but she hadreatted “in any

way”.

5. The Tribunal considers that, although the deferigant
assertions may be correct, the fact remains thexretis nothing in
the file to show that the requirement in the abmestioned case law
has been met. Indeed, there is no evidence thatcahgplainant
was expressly informed by the ITU that her appoartwas to be
terminated for health reasons and that she was tivwsn the
opportunity to state her views on that terminatioadvance.

6. It follows from the foregoing that the Union demd the
complainant of her right to be heard before takirdgcision adversely
affecting her.

The impugned decision, which resulted from a flaweatedure,
must therefore be set aside, without there beirygneed to examine
the complainant’s other pleas, which by their ratwould not, if
upheld, result in any increase in the damages aslaaher.

7. The complainant must be restored to the adminigtrat
status which she held at the time her appointmead terminated,
with all the legal consequences that this entails.

8. She shall be paid an indemnity of 5,000 eurosHerroral
damage suffered owing to the unlawfulness of theisten taken
concerning her.

9. The complainant is entitled to costs, which theblinal sets
at 3,000 euros.
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10. The complainant’s claim that the ITU should be oedeto
reimburse her any national tax which might be ldvi the sums
awarded to her must be dismissed for want of eeptesause of action
in this regard.

DECISION
For the above reasons,
1. The impugned decision is set aside.

2. The complainant shall be restored to the admirig&astatus
which she held prior to the termination of her d@ppuent, as
stated under 7 above.

3. The ITU shall pay her an indemnity of 5,000 euros rnoral
injury.
4. It shall also pay her 3,000 euros in costs.

5. All other claims are dismissed.

In witness of this judgment, adopted on 27 April20Mr Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jeadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €pmREgistrar.

Delivered in public in Geneva on 4 July 2012.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



