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113th Session Judgment No. 3117

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr B.L. P. agstinthe
European Patent Organisation (EPO) on 14 Decembé® znd
corrected on 11 January and 2 February 2010, thar@ation’s reply
of 17 May and the letter of 22 June 2010 by whioh ¢complainant
informed the Registrar of the Tribunal that he dat wish to enter a
rejoinder;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Article 12(1) of the Pension Scheme RegulationthefEuropean
Patent Office, the EPO’s secretariat, relevantbvjates:

“An employee who enters the service of the Offifterdeaving the service
of a government department, a national organisatam international
organisation or a firm, may arrange for paymentthe Organisation
in accordance with the Implementing Rules hereto,any amounts
corresponding to the retirement pension rightswextunder his previous
pension schemes, provided that those schemes allotv transfers to be
made.”
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Rule 12.1/1, paragraph (i)(c), of the ImplementiRgles to the
Pension Scheme Regulations (hereinafter the “Imgifgimg Rules”)
reads:

“An amount shall be credited under [...] Article [d2the Pension Scheme
Regulations] only if it is certified by the pensistheme concerned
as being the actuarial equivalent of retirementspen rights or as
representing a capital payment in respect of right pension or of social
security entitlements (excluding compensation fesmissal or a severance
grant) and must be equivalent to the whole of thunts paid to the
person concerned by that pension scheme.”

The complainant, a French national born in 194¥ed the
Office in Munich (Germany) in 1981 as an examinemgede A3,
after having worked for the previous seven year#tdly for a firm
based in that country. When he retired on 1 Au@@7 he had
reached grade A4(2).

On 19 May 2004, in preparation for his retiremdr, wrote to
the Head of the Compensation and Benefit SystemmaiDeent in
order to request an enhancement of benefits undesled46 of the
Pension Scheme Regulations. He pointed out inizitlzt, on taking
up his duties at the Office, he had requestedréimester of the pension
rights which he had acquired under the ltalian menscheme of
which he had been a member between 1974 and 1981that
this request had been denied on the grounds tha thas no transfer
agreement between the EPO and ltaly. In his opjrioat decision
was incorrect because, under Article 12 of the PBenscheme
Regulations and Implementing Rule 12.1/1, the lwmm known as a
“liquidazioné which he had received on leaving the Italian finm
1981 ought to have been transferred to the Offipeission scheme.
He therefore asked the Head of the above-menti@eghrtment to
confirm that the transfer of theuidazionewas possible and could
still be effected.

As he received no reply, he repeated his request Bebruary
and 15 April 2005 and supplied some additional rimi@tion on
5 July. On 13 December 2005 a member of the Conagiensand
Benefit Systems Department informed him that he ldioeceive a
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“provisional calculation” of his pension rights bed the end of
January 2006. In an e-mail of 10 March addressedabdepartment,
the complainant referred to a telephone conversatiothe previous
day, during which he had been told that the praogss his transfer
request was in abeyance pending the receipt ofidurinformation
regarding the nature of tiiguidazione In his view, thdiquidazione
represented a capital payment in respect of righéspension — within
the meaning of Implementing Rule 12.1/1 — which Idole
transferred. He asked for an immediate decision1®March he was
asked “to be patient for a little while longer’nee the Pension
Administration Department was trying to ascertairwhat extent the
liquidazionecomprised pension rights. The Compensation aneéfiten
Systems Department informed the complainant inttarlef 22 June
that his transfer request had been rejected. Ttier leeferred to
paragraph (i)(c) of the above-mentioned rule andosed a copy of
an e-mail of 26 April 2006 from his former Itali@mployer, stating
that theliquidazionedid not correspond to pension rights.

On 4 September 2006 the complainant wrote to tlesiént of
the Office in order to challenge this decision enyl his request. He
contended that the Administration had not proved theliquidazione
was not a capital payment in respect of social régcantitlements.
He therefore asked the President to cancel thesidacof 22 June
2006 and to allow the transfer of thquidazioneas from the date
of his first request, i.e. 19 May 2004. He was infed by letter of
4 October 2006 that the matter had been referretheolnternal
Appeals Committee for an opinion, since the Pregidé the Office
considered that it had not been established thatlijuidazione
corresponded to retirement pension rights accrunelruhis previous
pension scheme before he entered the Office’s caerwiithin the
meaning of Article 12(1) of the Pension Scheme Radmns. In his
appeal before the Committee, the complainant agethe transfer
of theliquidazionein accordance with Article 12 or, if that were not
possible, an enhancement of benefits under Arti6l®f the Pension
Scheme Regulations.
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The Committee issued its opinion on 10 August 20if%r a
hearing held on 16 June. The majority of its memlyecommended
that the appeal should be dismissed as unfoundeel. Committee
took the view that thdiquidazione which the complainant’s former
employer had been required by law to pay him orassjon, did
not constitute pension rights acquired with a pmmsscheme. It
added that the complainant had not supplied ceatifin from his
previous pension scheme that tigglidazionecorresponded to “rights
to a pension or [...] social security entitlements weequired by
Implementing Rule 12.1/1, or that it was the acdthagquivalent or
any other fixed value representing retirement pansights acquired
under that scheme within the meaning of ImplemegnRule 46.1/1,
paragraph (i). By a letter of 5 October 2009, whiobnstitutes
the impugned decision, the President of the Officstified the
complainant that she had decided to follow thabmemendation and
to reject his appeal as unfounded.

B. The complainant submits that inadequate reasons gigen for

the decision of 22 June 2006 and that the Offieadied the principle
of due process because, prior to the adoption aif decision, the
Office failed to provide him with the informatiomaowhich it was

based. He asserts that at the end of the hearirkp alune 2009 the
Chairman of the Internal Appeals Committee raiseéw issue — that
of certification by the former pension scheme —clhwas likewise

contrary to the above-mentioned principle.

Furthermore, the complainant considers that the ugnpd
decision is unfounded, as the conditions laid dowArticle 12 of the
Pension Scheme Regulations and Implementing Ruléll@ere met,
since it may be inferred from Article 2120 of thelian Civil Code in
force in 1981 that thikquidazionewas a capital payment in respect of
social security entitlements which correspondedhto whole of the
amounts paid to him by his previous employer. Thly owo capital
payments in respect of social security entitlemerigsh are excluded
from the scope of Rule 12.1/1 are compensationdfemissal and
severance grants. In his opinion, this means thatliquidazione
can be transferred to the Office’s pension scherhe. complainant
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further submits that the Committee added two camustwhich do not
exist in Article 12 or Rule 12.1/1: first, that thquidazionehas to be
paid by a pension scheme and, secondly, that ttex lamust certify
the amount thereof. He emphasises that his formaplayer did

supply a declaration in writing, but that the Conte® ignored it.
Lastly, he states that he suffered injury, paréidyl on account of
“misinformation”, the sluggishness of the procegdimnd procedural
errors and flaws.

He asks the Tribunal to quash the impugned decisiwth to
confirm that he is entitled to transfer tiguidazioneunder Article 12
of the Pension Scheme Regulations with effect fritv@ date of
his initial request, i.e. 19 May 2004, or with efférom 4 September
2006 at the latest. Failing that, he asks for drapoement of benefits
under Article 46 of those Regulations. He claimgndges in an
amount which he hopes will be “exemplary”.

C. In its reply the EPO submits that adequate reasmrs given
for the decision of 22 June 2006, in that it explicreferred
to Implementing Rule 12.1/1. It considers that gmnciple that
the rights of the defence must be respected doesequaire that the
complainant should be kept informed of the stageslihg up to the
decision in question. It also argues that the Cditamiis not bound
by the scope of the parties’ arguments and wasefibver entitled
ex officioto examine any issue during the hearing on 16 2008.

The Organisation explains that the transfer of ltheidazione
was impossible because two conditions stipulatedigle 12(1) of
the Pension Scheme Regulations and Implementing R@l1/1,
paragraph (i)(c), were not met. First, as thedtalCivil Code in force
in 1981 confirms, théquidazioneis a sum which every lItalian firm is
required by law to pay to any employee on separatios therefore
comparable to a severance grant which is excluded the scope of
Rule 12.1/1. In addition, there is no evidencehia file to show that
this sum came from the pension fund of the Itafiam for which
the complainant worked between 1974 and 1981. Tigarsation
infers from this that thdiquidazione does not correspond to the
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complainant’s pension rights accrued under a pansitheme, as
required by the above-mentioned Article 12(1). ety for this
reason, no pension scheme could certify thatitjugdazionewas the
actuarial equivalent of retirement pension rigbtsthat it represented
a capital payment in respect of rights to a pensioof social security
entitlements. It adds that, for the same reas@¢timplainant cannot
request an enhancement of benefits under Articlof4he Pension
Scheme Regulations. It considers that he has hedisio evidence
of the injury which he has allegedly suffered ahdtthis claim to
damages must therefore be dismissed.

CONSIDERATIONS

1. The complainant, a French national, was recruitgdhe
European Patent Office in April 1981 as an examitegrade A3,
after having worked in an Italian firm for the prews seven years. He
retired from the Office on 1 August 2007 at gradk2).

2. On 19 May 2004, in anticipation of his retirememg, sent
the Head of the Compensation and Benefit Systenmafaent a
letter in which he requested, inter alia, a transfie pension rights
under Article 12 of the Office’s Pension Scheme Ratipns, or
an enhancement of benefits under Article 46 of Regulations, in
order to take account of his period of employmenitaly. This letter
referred to a first application to that effect, etihe had submitted
on joining the Office in 1981. Subject to certaonditions, Article 12
of the above-mentioned Regulations allows staff men® who have
previously worked for a firm to arrange for thenster to the Office
of pension rights accrued under their previous ijpenschemes,
provided that these schemes allow such transfeticlé 46, which
is a transitional provision applicable to the coanpant, allows
an enhancement of benefits for employees whosegu®\pension
scheme does not permit transfers under Articleot2yho have not
availed themselves of the option to make suchrestea.
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3. It must be stressed that, in the instant caseceh&al issue
raised by the complainant did not concern the trepof his pension
rights acquired under the Iltalian state social sBcuscheme
administered by thdstituto Nazionale della Previdenza Sociale
(INPS), since it is well established that the INfR& not yet agreed
to the transfer of pension rights to the Office emdrticle 12. Such
a transfer therefore currently remains impossillg, the Tribunal
found in Judgment 2527, where it emphasised tlaatQffice could
not be blamed for this regrettable situation. Ie thresent case,
the complainant is seeking the crediting of a lusyon known as
“liquidaziong, which is provided for under Italian law and whic
an employer must pay to any employee when theirl@mgent
relationship ceases. The complainant, who receivsdump sum on
leaving the firm where he had previously been wagkconsiders that
it should be regarded as a capital payment in otsperights to a
pension or of social security entitlements which ba transferred or,
failing that, give rise to an enhancement of besefi

4. Since the Office initially did not reply to the alm
mentioned letter of 19 May 2004, the complainapeeged his request
in a letter of 8 February 2005 and then tried twit@005 to obtain
the further examination of his case.

5. By letter of 21 December 2005 the Office, whichved to
ascertain whether tHeuidazionecould be deemed to correspond, in
whole or in part, to pension rights, asked the daimpnt’'s former
employer to enquire as to the exact nature of lilmsp sum. On
11 April 2006 the firm first confirmed the amourittbe liquidazione
paid to the complainant and explained how it haghbealculated. In
an e-mail of 26 April 2006 it then made it cleaattkthis lump sum did
not comprise any pension rights whatsoever.

6. In the meantime the complainant had been advisezbgil
on 13 December 2005 that he “w[ould] receive a isional
calculation [of his pension rights] between the dlédand end of
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January 2006”". After he had complained that thisnpse had
not been kept, he was invited in an e-mail of 15d#a2006 to “be
patient for a little while longer”. However, takingto account the
position expressed by the complainant's former ey®i, inter alia,
the Compensation and Benefit Systems Departmeaityfidecided on
22 June 2006 to reject his request for a trangfpension rights.

7. On 4 September 2006 the complainant challenged this

decision in accordance with the procedure laid dawArticles 107

and 108 of the Service Regulations for Permanerl&yees of the
European Patent Office. It must be noted that, ipddecause the
Office did not submit its first position paper toet Internal Appeals
Committee until 14 July 2008, this body did notuissits opinion
until 10 August 2009, in other words almost thremarg after the
matter was referred to it. In that opinion the migjoof Committee

members recommended the dismissal of the compl&nalaims.

The President of the Office followed this recomneti@h and

rejected the complainant’s appeal by a decisidh ©ttober 2009.

8. The complainant impugns that decision before thibutial
and asks that it be set aside. He also seeks aml avalamages for
the injury which he considers he has suffered,omy as a result of
this decision but also because of the manner irctwhis case was
handled.

9. In support of his claims, the complainant first sits
that insufficient reasons were given for the abmeartioned decision
of 22 June 2006. However, the decision stated, wnafierence to
Rule 12.1/1 of the Implementing Rules to the Pens&cheme
Regulations, that the complainant’s request didnme¢t the condition
laid down in paragraph (i)(c), of that Rule, of wtimore will be said
later in this judgment. In addition, the decisi@ferred to the e-mail
of 26 April 2006 from the complainant’s former emyér, a copy of
which was enclosed with it. In the instant casesé¢éhreasons were
sufficient to inform the complainant of the grourfds the decision
and, in particular, to enable him to appeal again3ihe requirements

8
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of the Tribunal’'s case law on the matter were tloeeesatisfied (see
Judgments 1817, under 6, 2391, under 7, or 285i&r8).

10. The complainant further submits that the decisibR2June
2006 breached the principle of due process in ithatas taken on
the basis of information which had not previousBeb brought to
his attention. In this connection the Tribunal isotbat, when an
international organisation examines a request didniby a staff
member, it is not bound to inform that person otfa steps which it
is taking in that respect. On the other hand, iat tbr any other
situation, it does have a duty to provide the peimcerned with any
items of information which might have a bearingtbe outcome of
his/her claims (see Judgments 1815, under 5, 0b,2%ider 27). In
this case, it might be considered that one oftdras of information in
question, namely the e-mail of 26 April 2006 frome tcomplainant’s
former employer expressing an opinion on the natafethe
liquidazione should have been brought to his attention. Indsiente
the decision adopted by the Office was clearly Bagea large extent,
on that information, it might seem legitimate thihe complainant
should be given an opportunity to challenge itsdityl before the
decision was taken.

11. However, according to the Tribunal’'s case law, ufal to
disclose an item of information will in any caseé nender a decision
unlawful where this flaw has been remedied in tloeirse of an
internal appeal procedure or of proceedings befweeTribunal (see,
for example, Judgments 301, under 2, 1815, underdd5, or 2558,
under 5(a)), and that is precisely what occurrethis case since, as
stated earlier, a copy of the e-mail in questiors feawarded to the
complainant at the same time as the disputed decigiith the result
that he was duly enabled to challenge its contéuatsg the internal
appeal proceedings.

12. The complainant also calls into question the lamdgk of
the proceedings before the Internal Appeals ComemitHe takes the
Committee Chairman to task for having suggestedhetend of the

9
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hearing of 16 June 2009, that the outcome of teputieé might be
determined by the fact that the pension schemeetnad had not
certified that theliquidazionewas the equivalent of pension rights.
But, in doing so, the Chairman, who merely mentibecondition
established by the applicable provisions to whibk tlecision of
22 June 2006 expressly referred, did not raisenaissie which should
have been discussed by the parties. Furthermogecdmplainant’s
argument that the Chairman’s attitude conflictedhwthe Office’s
decision to consult his former employer, rathenthgension scheme,
in order to obtain that certification has no begrom the lawfulness
of the proceedings, since the Chairman of the malerAppeals
Committee is clearly under no obligation to addp same legal
analyses as the Office.

13. On the merits, the dispute turns on the questiowtwther
the indemnity known in Italy adifuidazioné, which is now referred
to as a trattamento di fine rapporto(or TFR) pursuant to an Act of
29 May 1982, may be transferred to the Office’sg@mscheme.

14. Article 12 of the Office’s Pension Scheme Regulaio
entitled “Inward and outward transfer of pensioghts”, relevantly
provides, in paragraph 1, that: “An employee whtzenthe service of
the Office after leaving the service of a [...] firrmay arrange for
payment to the Organisation in accordance with Ithplementing
Rules hereto, of any amounts corresponding togheement pension
rights accrued under his previous pension schemesjided that
those schemes allow such transfers to be made.”

15. Rule 12.1/1 of the Implementing Rules to the Pamsio
Scheme Regulations, entitled “Inward transfer @vjously acquired
rights”, whose purpose is to define the terms andditions for
implementing the above-mentioned Article 12, stategaragraph (i)
that: “(a) Pursuant to Article 12, paragraph lthef Regulations, years
of reckonable service shall be credited in accardamth these Rules
in respect of periods of membership of one or npeesion schemes
preceding entry into the service of the Office. [.(c) An amount

10
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shall be credited under this Article only if itdertified by the pension
scheme concerned as being the actuarial equivatkemetirement
pension rights or as representing a capital paynmemnespect of
rights to a pension or of social security entitlaise (excluding
compensation for dismissal or a severance grant) emst be
equivalent to the whole of the amounts paid togéeson concerned
by that pension scheme.”

16. The liquidazione which was formerly governed by
Article 2120 of the Italian Civil Code, was, likbet current TFR, an
indemnity which the employer was obliged to payato employee
when the latter left the firm, irrespective of ttleasons for the end of
the employment relationship, and which was caledlaiccording to
the length of service of the person concerned. usmnity, being
based solely on that legal obligation, was complaiarelated to any
contributions to a pension scheme.

17. This brief description of thdiquidazione shows that it
clearly cannot be deemed to constitute “retiremearision rights”
within the meaning of Article 12 of the Pension &tie Regulations.
It is true that, following a major reform of the RFwhich was adopted
on 24 November 2005 and entered into force on tialg2007, all or
part of the amounts which employers have to payespect of this
indemnity may now be paid into pension funds ineorb add to the
funding of a supplementary retirement pension. Bus doubtful
whether, because of this, the TFR can be equatédpsnsion rights,
given that the new legislation appears to have néngroduced the
possibility of converting amounts paid in respettttos indemnity
into pension rights. More importantly, this charigeghe law, which
occurred after the complainant had receivedithédazionein 1981,
cannot in any event retroactively alter the natfrthe sum at issue in
the instant case.

18. The complainant points out that the above-mentioned

Rule 12.1/1 of the Implementing Rules to the Pens&cheme
Regulations gives a broad interpretation of the amt®which may be

11
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transferred, since in this connection it refersaaapital payment in
respect of rights to a pension or of social segeittittements”. He
submits that, as theguidazionedid not correspond to pension rights,
it should be regarded as a “capital payment in aespf social
security entitlements” within the meaning of thed\psion.

19. There is no doubt that tHEjuidazionedoes serve as social
security; the main reason behind it is to ensua¢ &m employee who
has to leave his/her job has sufficient resouroelridge a possible
temporary loss of earnings. However, two considwmnat lead the
Tribunal to find that this indemnity cannot be s#rred to the
Office’s pension scheme.

20. First, although the notion of “social security #etnents” is
not defined in the above-mentioned texts, it isacidat it can only
refer to amounts which, on account of their ecomomature and
the legal regime governing them, may be regardedgasvalent to
pension rights. Indeed, Rule 12.1/1 would otherviiseinconsistent
with Article 12 of the Pension Scheme Regulatiovisich restricts the
possibility of making a transfer to “retirement pamm rights”, since it
would extend this possibility to capital sums ofliierent nature. In
view of the hierarchy of norms within the Officdet Implementing
Rules to the Pension Scheme Regulations obvioualy mot conflict
with the said Regulations. Moreover, it is to béedathat Rule 12.1/1,
paragraph (i), states that the rights which maytra@sferred are
those acquired with “pension schemes”, accordingh® wording
of subparagraph (a), or with “a pension schemetoating to the
wording of subparagraph (c), which confirms tha Rule refers only
to pension rights or to sums that are equivalestth rights.

21. Secondly, since many social benefits or allowarstes,
by definition, from a concern to provide social wgty, the authors
of Rule 12.1/1 carefully limited the notion of “sat security
entittements” by expressly excluding any “compeiosat for
dismissal” or “severance grant”. While ttiguidazione which, as
explained earlier, is an amount paid by an empléyeany employee

12
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upon separation, certainly may not be regardedoagensation for
dismissal, it precisely matches the concept of evésance grant”
within the meaning of these provisions, on accants nature and
purpose. In this regard, the fact that liggidazioneis not expressly
mentioned among the allowances excluded from tbpesof the text
Is immaterial, since the regulations of an intdovatl organisation
can obviously refer only generically to such nosiowithout quoting
the exact title of the various legal devices predidfor in each
national law.

22. As there was a substantive obstacle to the conapitin
transfer request in that thigquidazione could not be treated as
equivalent to pension rights, nor could it, by d#ion, satisfy the
formal requirement also laid down in Rule 12.1/&arggraph (i)(c),
that the pension scheme concerned had to cert#y ithcould be
deemed equivalent. In fact, no pension scheme aduathority to
examine a request for such certification, and thathy the Office
had no other option in this case than to put thestion to the
complainant’s former employer.

23. The Tribunal finds that, for the same reasons, the
complainant could not claim an enhancement of bisneih the
grounds that it was impossible to transfer tlypiidazione since
Article 46 of the Pension Scheme Regulations makekear that an
enhancement can be granted only where the amolatshave not
been transferred are of a kind which could, in thebave been the
subject of a transfer, which is certainly not thse here.

24. In view of the foregoing, the Tribunal will dismighe
complainant’s various claims for damages to themxthat they are
based on the allegedly unlawful nature of the inmgabdecision.

25. The Tribunal will also dismiss the allegation ofpraper
conduct based on the fact that the Office allegédiisinformed”
the complainant by suggesting in the above-mentioeanails of
13 December 2005 and 15 March 2006 that his transfgiest would

13
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be accepted. Indeed, an examination of these e-nsaibws that
they cannot be regarded as containing any formaémaking to that
effect, particularly since the statement that tleenglainant would
receive a provisional calculation of his pensigghts also related to
the request for an enhancement of benefits in oeésplethe rights
which he had accrued with the INPS.

26. On the other hand, there is merit in the complaisariaim
for compensation for the injury which he sufferad account of the
unacceptably slow processing of his file. As thewamentioned
sequence of events shows, more than two yearseeldpgtween his
submission of a transfer request on 19 May 2004th@dlecision on
that request — a situation for which he was nobltone — and well
over three years then passed before the Presitiém ©ffice took a
final decision after the internal appeal proceduks. a result, the
dispute will not have been finally settled by thisgment until more
than eight years after the complainant submittedriiial request and
some five years after his retirement. This is ladl thore deplorable
because, in view of the subject matter of the refjube Office ought
to have endeavoured to process it before the cangplt started
to draw his pension. As the Tribunal has repeatexited, it is
incumbent upon international organisations to takethe requisite
steps to ensure that requests presented by tlieialsf are examined
with acceptable promptness and that internal apgeaktedures move
forward with reasonable speed (see, for exampldgrdants 2197,
under 33, 2904, under 15, or 3016, under 9). Inctrmumstances of
this case, and having regard to the serious failareomply with
these requirements, the Tribunal will thus order EPO to pay the
complainant the amount of 4,000 euros in damagehi®delay.

14
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DECISION

For the above reasons,

1. The EPO shall pay the complainant damages in theuatmof
4,000 euros for the delay in processing his regaest in the
internal appeal procedure.

2. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 27 ApriL20Mr Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jedgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €prRegistrar.

Delivered in public in Geneva on 4 July 2012.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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