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113th Session Judgment No. 3115

THE ADMINISTRATIVE TRIBUNAL,

Considering the fourth complaint filed by Ms E. &jainst the
United Nations Educational, Scientific and Cultur@tganization
(UNESCO) on 14 February 2011 and corrected on 17cMathe
Organization’s reply of 4 July, the complainang&goinder of 10 July
and UNESCO'’s surrejoinder of 8 September 2011,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The facts relevant to this case are set out inrdedt) 3114, also
delivered this day, on the application for exeauid Judgment 2740,
relating to the complainant's second complaint. the present
proceedings, the complainant impugns the Directemdsal’'s decision
of 4 January 2011.

B. She alleges that senior officials of UNESCO misappated
over two million United States dollars to the deeht of poor
countries, and punished her for denouncing theioag. She contends
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that the decision of 4 January 2011, by which theeddor-General
confirmed the reply given by the previous DiredBeneral on
29 September 2008 to her allegations of malpracticaot properly
reasoned because it offers no legal justification the actions
concerned. Concerning her promotion, she submis the draft
memorandum on which she relies is proof of the akeromise
made to her by the Comptroller at the end of 18& states that the
latter’s successor, who took up his duties on Lidign1999, “violated”
the promise and retroactively altered the glowingrfgrmance
appraisal reports she had received for the peri@®7-1999,
prompting her to challenge these reports beforeReports Board,
without however receiving any reply from the Boafthereafter,
in breach of Staff Regulation 10444, she was not given any
further performance appraisals, and she submits tthia was in
order to deprive her of any chance of promotione $&gards the
non-fulfilment of the promise of promotion as a msal, and she
alleges that she has been subjected to harassgnbat buperiors. She
complains that her immediate superior “was comptesfient” on
the “grave, specific and concordant” accusationsashssment which
she had made against her before the Appeals Baaddregards the
absence of any inquiry by UNESCO into these aliegatas a serious
failing on its part. She endeavours to show thataltegations are well
substantiated.

For the most part, the complainant reiterates thene made in
her first two complaints, which are set out unden Budgments 2536
and 2740, including her claim for promotion and mequest for
a finding by the Tribunal that the duty of discoeti mentioned
in Article 1.5 of the Staff Regulations, cannot lused to prevent
compliance with the duty of loyalty”. She asks ftre present
complaint to be joined with her application for emgon of
Judgment 2740. Furthermore, she considers thag ginthis instance
UNESCO has committed an error of law and an abudspower,
violated fundamental legal principles, omitted esis¢ facts and
seriously undermined the safeguards protectingindependence of
international civil servants, the Tribunal must stithte itself for
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“a hierarchical authority which is now defectiveShe also asks the
Tribunal to award her compensation of 10,000 efwosaggravated

bad faith [...] aimed at voiding [her] legitimate igto obtain a

legal ruling”, 10,000 euros for “flagrant bad fditand violation of

the principle of non-retroactivity in relation tdved compilation of

her performance reports for the period 1997-19900® euros for

the refusal to draw up performance reports forbdetween 1999 and
2003, 75,000 euros for the injury to her career lsgrdpension rights,
and 20,000 euros for harassment. She further cl8i0®0 euros for
costs.

C. In its reply the Organization asserts that the damp is
irreceivable for several reasons. It argues thatesithe complaint,
which concerns the management of UNESCO’s Coupoogr&émme,
does not allege a failure to observe the compldimaterms of
appointment or the provisions of the Staff Regolai the Tribunal
lacks competence, under Article Il, paragraph 5,tefStatute, to
deal with it. It recalls that, according to Judgm2g99, it is not for
the Tribunal to grant a promotion to the complatpand it points out
that she is time-barred from challenging her pentorce reports for
the period 1997-1999 because, by the time she s$idohtier file on
17 October 2002, three years had already passed Bar appeal to
the Reports Board.

On the merits and subsidiarily, the defendant stertiat the
complaint is an abuse of process, since all theemsatraised in it
have also been raised in the three previous conipldit draws the
Tribunal’s attention to the fact that the competauthorities did not
find any breach of the Financial Regulations inrt@nagement of the
Coupons Programme, and asserts that in this chse,duaty of
discretion overrode the duty of loyalty.

UNESCO also explains that, according to Staff Regut 104.1bis
in force at the relevant time, the complainant’'sfgrenance was to
be appraised every two years, using Form 218Adinits that no
performance reports were produced for her betweEahtuary 1999
and 28 February 2003, but states that the salargase she received
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each year by being given an additional step in drade signified
that her performance had been satisfactory. Indeedording to
section 2440 of the UNESCO Manual in force at timee} salary
increments were deemed to be equivalent to perfacenappraisals.
Moreover, according to paragraph 2305.8 of the Minacrements
were granted if the Administration considered, twe tbasis of a
report made on Form 218C, that a staff member'$opeance had
been satisfactory, and in the complainant's cdsa, form had been
completed for the years 1999 to 2002.

Concerning the complainant’s promotion, the defendstates
that the document on which she relies was a drafnarandum to
be sent to the Director of the Bureau of Persorarad, that it did not
represent either a promise, within the meaninghefTribunal’s case
law, or an administrative decision to be notifiediie complainant.

Lastly, the Organization recalls that, accordinght® case law, a
person claiming to be a victim of harassment belaesburden of
proving his or her allegations, and that in theeals of any wrongful
act or evidence of some injury, the claims for cengation are
unfounded.

D. In her rejoinder the complainant repeats her argisnand states
that the Organization’s reply is incoherent andruthful and that
the defendant “repeatedly and deliberately reflisgsto answer the
real questions”. She asserts that the decisioncy@romote her to
grade P-5 was vitiated by an abuse of authority.

E. Inits surrejoinder UNESCO maintains its positionits entirety.

It states that the decision not to grant a promotmthe complainant
was made for objective reasons and within the DoreGeneral’s

discretion.

CONSIDERATIONS

1. The facts relevant to this case are set out iniderations 1
to 4 of Judgment 3114, also delivered this daythencomplainant’s
application for execution of Judgment 2740.
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2. The complainant has asked the Tribunal to join this
complaint with her application for execution. Fbe treasons given in
Judgment 3114, the Tribunal will not accede to taguest.

3. In the present case, the complainant impugns thecioi-
General’s decision of 4 January 2011 and repehtleakriticisms of
the management of UNESCQO’s Coupons Programme wshehhad
made in her file of 17 October 2002. She allegas $kenior officials
misappropriated funds to the detriment of poor ¢tdes However, in
raising that allegation before the Tribunal, shertmoks the fact that
the competence of the Tribunal is clearly and extiaely defined in
Article 1l of its Statute, from which it follows #t the Tribunal cannot
interfere either with the policies of the interiogal organisations
which have recognised its competence, or with tbekings of their
administrations, unless a violation of the rightaataff member is in
issue. International civil servants seeking to éleomplaint with the
Tribunal must show that the decisions they arelehging are such as
to affect personal interests of theirs which amtguted by the rights
and safeguards deriving from the applicable StafRations and
Rules, or from the terms of their appointments.

The complaint is therefore irreceivable to the piktlat it seeks a
finding by the Tribunal on the management of theBHCO Coupons
Programme.

4. Itis however open to the complainant to presecdse that,
although she was, according to her, merely doirrgdogy as a loyal
staff member, without transgressing her duty ofmison, the fact of
having denounced malpractice in the managemerteoProgramme
resulted in reprisals against her. These reprisdls, asserts, were
reflected in the failure to fulfil the verbal prosei made to her to grant
her a promotion, a violation of the rules applieabd performance
appraisals, and persistent harassment. She alsgesllthat the
proceedings before the Appeals Board were taingaddgularities.

5. By virtue of the principle of good faith, an intational
organisation which has given a promise to one ®fofficials must

5
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keep that promise, provided it is a substantive oaean undertaking
to act or not to act or to allow action, that itamates from a person
who is competent or deemed to be competent to nitakbat the
breach of the promise causes injury to the perduomnelies on it, and
that the position in law has not altered betweenddte of the promise
and the date on which fulfilment is due (see Judgm&82, under 1,
and 3005, under 12).

In support of her plea that UNESCO violated thengple of
good faith in not keeping the verbal promise maméer to grant
her a promotion, the complainant relies on a docuymelating to a
restructuring, which reiterated the promise in ¢joes

However, that document was merely a draft memonandu
intended for the Director of the Bureau of Persédnrand the
complainant has not shown that she was given awer aissurances of
promotion. Accordingly, as she cannot argue thetethwas a promise
meeting the requirements of the case law mentiabede, she cannot
invoke a breach by the Organization of the prirecipfl good faith.

6. At the time of the facts in issue, UNESCO’s Staff
Rule 104.1kbis, paragraph (a), read in part as follows:

“Performance appraisal is fundamental to the cadeselopment of staff
members. It is both an obligation and a respornsibdf superiors and
should be carried out objectively and without feafavour. Reports in a
form and by persons prescribed by the Director-Garshall be made on
each staff member [...].”
For all staff members holding indeterminate appuoarits, such as the
complainant, reports were to be made every twosyearForm 218A,

entitled “Periodic Report”.

It is not disputed that this appraisal procedurs wat followed
for the complainant between 1 February 1999 an&e&t@uary 2003,
when she retired. The defendant explains that duthis period
Form 218C was completed in accordance with paragr@d40 and
2305.8 of the UNESCO Manual. The complainant was tranted a
step advancement in her grade and a correspondangaise in her
annual salary, indicating that her performance been satisfactory.
The defendant also points out that according tagraph 2440 of the
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Manual in force at the time, such an increase vegmrded as the
equivalent of a performance appraisal. The comaftdihas not shown
that the requirements for completing and commuirigatorm 218C
were not complied with, and the Tribunal finds thiatchoosing
that appraisal procedure the defendant correctpliep the relevant
provisions. Accordingly, the complainant’s allegat that there were
no performance reports for the period 1999-2008, as a consequence,
that the only purpose of that omission was to prever from being
promoted, are unfounded.

So far as concerns the complainant’s performangert® for the
period 1997-1999, the complaint is time-barred,abse by the time
she sent in her file of 17 October 2002, over thyegrs had elapsed
since the date when she had challenged them liboReports Board.

7. The facts recounted in the complaint testify to thesion
excited between the complainant and her superiprael concerns,
justified or not, as to the management of UNESCQsupons
Programme. The Tribunal considers, however, thataitts of which
her superiors were accused, viewed individuallinarombination, do
not constitute harassment. In particular, they oabe defined as acts
deliberately intended to demean, humiliate or thelihe complainant.

8. Nor has the complainant succeeded in showing any
irregularity, such as she alleges, in the procegdbefore the Appeals
Board. In the circumstances of the case, the Beandot be criticised
for not having held an adversarial debate betweertdomplainant and
her supervisor concerning the charges of harassteealled by the
former at the latter.

9. The complaint, which is unduly and pointlessly dmnyg is
therefore unfounded in all respects and must buisked in its entirety,
without there being any need for the Tribunal tie mpon the manner
in which the provisions of UNESCOQO’s Staff Regulaaconcerning the
duty of discretion on the part of staff membersevapplied, since in
any case no sanction was imposed on the compldimatite steps she
took in respect of her file of 17 October 2002.
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DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 4 May 2(M2,Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jedgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €pmREgistrar.

Delivered in public in Geneva on 4 July 2012.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



