Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

113th Session Judgment No. 3110

THE ADMINISTRATIVE TRIBUNAL,

Considering the first and second complaints filgdMiss T. B.
against the International Labour Organization (ILd») 9 April 2010
and corrected on 31 May, the Organization’s rephe3 September,
the complainant’s rejoinders of 28 October, the 'H.8urrejoinders of
13 December 2010 and its additional submissionktoiarch 2012
on the complainant’s second complaint;

Considering Articles Il, paragraph 1, and VII oétBtatute of the
Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant is a Canadian national born in 1902
7 December 2005 she joined the International Laloffice, the
ILO’s secretariat, as an Administrative Assistattgrade G.4, in the
Human Resources Information Systems Unit under egiap short-
term contract which was extended twice. From 27 Ntay0 June
2006 she was employed under a short-term contrattfallowing a
break in service, she accepted a second shorte@niract to work on
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a half-time basis for the period from 11 Septentbet9 November
2006. With effect from 1 November her job was cotee to full-time
and her contract was subsequently extended setrsra$ until its
expiry on 31 August 2008.

Upon receiving her extension of contract for theiguk from

1 September to 31 December 2007, the complainastimfarmed
that Rule 3.5 of the Rules governing conditions safrvice of
short-term officials (hereinafter “Rule 3.5”) woulgpply to her as
from 1 September. Rule 3.5 relevantly provides,tidtenever the
appointment of a short-term official is extended @yeriod of less
than one year so that his/her total continuous reotual service
amounts to one year or more, the terms and conditib a fixed-term
appointment shall apply to him/her as from the aife date of the
contract which creates one year or more of contiaiservice.

In January 2008 a vacancy notice was published dor
grade G.6 fixed-term position of IRIService Center Assistant. The
complainant was one of the three shortlisted catdgl who took
part in a written examination and one of the twoovgubsequently
attended a technical evaluation interview on 17eJurhe technical
evaluation panel concluded that neither of the whatds possessed
the technical knowledge or the behavioural compeésnrequired for
the position and recommended that the competitiendeclared
unsuccessful. The Staff Union Committee was askegkaimine that
recommendation and made no comments. After hawingudted the
Staff Union, on 5 August 2008 the Director-Genedaektlared the
competition unsuccessful and the complainant wasfsomed by an
e-mail of the same date. On 17 September the Dir€é¢neral took
the decision to fill the vacancy through the inegdransfer of another
official.

On 23 January 2009 the complainant submitted avaniee to
the Human Resources Development Department (HRE)Jenging
her employment under successive short-term costract alleging
that the transfer of another official to the digmlitpost without a

" Integrated Resource Information System
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competition violated Article 4.2(f) of the Staff Rdations. On
23 April HRD rejected her grievance.

The complainant lodged a grievance with the Joidvigory
Appeals Board on 25 May, in which she challengetgrialia, her
employment under short-term contracts for a cowtisu period
exceeding 364 days; the Office’s application ofdR8I5 to the terms
and conditions of her employment; the proceduriedad during the
competition for the above-mentioned vacancy and stbsequent
direct selection and transfer to the post of anatifficial who had not
participated in the competition. In its report dhfe8 November 2009
the Board found that there had been no flaw ineeithe competition
procedure or the decision to declare the competitinsuccessful.
However, with respect to the complainant’'s employimeonditions,
it found that the Office had violated Circular N630, Series 6,
concerning the inappropriate use of employment reotg in the
Office, by continuing to employ her under shorttezontracts for the
period from 15 February 2007 to 31 August 200&ettommended
either annulling her short-term contracts for thementioned period
and replacing them with a fixed-term contract cowgrthe same
period or negotiating an appropriate award of camp#on. It further
recommended rejecting her remaining claims as witimerit. By a
letter dated 15 January 2010 the complainant wiasnived that the
Director-General did not endorse the Board’'s recemshation
regarding the Office’s inappropriate use of empleptncontracts, but
that he had decided to follow its recommendationrégect her
remaining claims. The complainant impugns that sleni in both of
her complaints.

B. In her first complaint she submits that according Qircular
No. 630 she should not have been employed undert-t&m
contracts for more than 364 days. She asserts thwatOffice's
application of Rule 3.5 to the terms and conditiohber employment
was unlawful. In her view, Rule 3.5, which was a@olp before
Circular No. 630 was issued, was intended to pewibre protection
for officials working indefinitely under short-termsontracts. She
argues that there is no such thing as a “short-&&t contract and
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that she should therefore have been offered a-fiead contract upon
reaching 364 days of service.

She asks the Tribunal to set aside the impugnedsidecand
to order the Organization to convert her short-tevomtract to a
fixed-term contract with retroactive effect, in aodance with the
recommendation of the Joint Advisory Appeals Boasthe seeks
moral and material damages in the amount of 303¥8s francs and
2,000 francs for costs.

In her second complaint she contends that the -ciitope
procedure for the vacancy was flawed. She pointshat she was not
asked to participate in an assessment conducteanbssessment
Centre before undergoing the technical evaluatibrher view, the
Office admitted that she possessed the minimuminemgents of the
vacancy notice by shortlisting her for the post] ahe challenges the
Administration’s assertion that she did not have thehavioural
competencies or the technical skills required & job. She argues
that the decision to declare the competition unsssitl and to fill the
vacancy by the within-grade transfer of anotheric@f who had
not participated in the competition was a breachArtitles 4.2(e) and
(f) of the Staff Regulations. In addition, the @#ifailed to inform
the Staff Union of the conditions under which tleeroitment and
selection process was to be reopened.

The complainant asks the Tribunal to set asideihgugned
decision and to cancel the competition procedudetha within-grade
transfer of another official to the post. She ck&iB80,000 francs in
material and moral damages and 2,000 francs fas.cos

C. As a preliminary matter, the ILO asks the Tributwgjoin the two
complaints on the basis that they impugn the sana dlecision by
the Director-General and that their substance Wwassubject of the
same grievance procedure before the Joint Advidppeals Board.

In its reply to the first complaint the Organizatisubmits that
the complainant’s position had a dominant inforematiechnology
component and was similar to that of informatiorchtelogy
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consultants whose services may be contracted byQOtffiee for

extended but limited periods of time but whose awplent is

excluded from the scope of Circular No. 630. Coosetly, it

considers that the Circular did not apply to heradldition, the Rules
governing conditions of service of short-term a#fls have a higher
authority than circulars, and the issuance of CarcNo. 630 did not
explicitly or implicity amend those Rules. Accondi to the
defendant, Rule 3.5 is not mentioned in the Circddacause an
official’s status under that Rule, which is assated to that of an
official holding a fixed-term appointment, was newsnsidered an
inappropriate use of employment contracts. It asgihat, if literally

interpreted, paragraph 11 of Circular No. 630 wopldhibit the

continuous service of an official for more than gmar that triggers
the application of Rule 3.5, and that consequencaldvnot be in
keeping with the purpose of the Circular, which wasaddress
the practice of interrupting short-term contracteahployment for
more than one month in order to avoid the applticatif Rule 3.5.
Therefore, in the face of two apparently contraaictrovisions, it is
reasonable to interpret them as indicating thatular No. 630 is not
applicable in cases where Rule 3.5 already providetection.

The Organization opposes the complainant’s claimdiamages
and points out that she has suffered no matergd lwy not being
granted a fixed-term contract since she benefiteth ffixed-term
conditions through the application of Rule 3.5 ¢ Bmployment.

In its reply to the second complaint the ILO poimst that,
according to the Tribunal’'s case law, decisionsurdéigg appointments
are subject to only limited review. It contends tthance the
competition was declared unsuccessful, the Admmatish had the
authority, under the relevant Staff Regulationgyriaceed by way of a
direct selection of another official. There wasraquirement to select
an individual who had patrticipated in a previousnpetition for the
post, nor was it necessary to inform the Staff dnad the Office’s
intention to fill the vacancy by direct selectidn.the complainant’s
case, it considers that it fulfilled its obligateto inform and consult
with the Staff Union.
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The ILO acknowledges that the complainant fulfilldde
minimum requirements of the vacancy notice butrésdkat this was
not sufficient to ensure her selection since ithm way indicated
that she possessed the technical knowledge or #fevimural
competencies required for the position.

D. In her rejoinder to the first complaint the compkait maintains

her pleas. She disputes the defendant’s assettainthie nature of
her employment excluded her from the scope of Girddo. 630. She

contends that Rule 3.5 is a social protection nmeaand it does not
authorise the Office to recruit officials for mattean 364 days under
short-term contracts. She submits that she suffdeadage because
her status under Rule 3.5 prevented her from applfor the disputed

vacancy as an internal candidate and her “precsiriemployment

situation had a negative impact on her mental daysipal health.

In her rejoinder to the second complaint the compla
maintains her pleas. She refers to Article 8 of thellective
Agreement on a Procedure for Recruitment and Seteand presses
her plea that the Staff Union was not informedhaf ¢onditions under
which the selection and recruitment process woelddopened. She
contends that the Collective Agreement providest thaother
Assessment Centre and technical evaluation mushélertaken when
such a process is reopened.

E. In its surrejoinders the ILO maintains its positiam full. It
submits that the complainant’s first complainteseivable only to the
extent that she claims the conversion of her cohtcavering the
period from 1 September 2007 to 31 August 2008 feoshort-term
contract to a fixed-term contract, and that anymdarelated to her
remaining contracts are irreceivable for failureetitnaust the internal
means of redress.

F. In its additional submissions on the complainantscond
complaint, the defendant notes that, by its Judgr3é382 — which
also concerned a case against the ILO — the Tribwhed that the
relevant provisions of Annex | to the Staff Regidas set up a
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chronological order in a competition process whishould be

respected. Candidates must successfully completdirst stage, the
Assessment Centre, before they can participate itechnical

evaluation. However, in the Organization’s viewe thresent case
is distinguishable from the case leading to Judgn3®32 in that

both the complainant and the remaining candidatee wexternal

candidates, they were both treated equally becthese were both
admitted to the technical evaluation without haviingt gone through
the Assessment Centre and, even if they had bothpleted the

Assessment Centre, this would not have affectedtiteome of the
competition. It concludes that this new case lanoisrelevant here.

CONSIDERATIONS

1. The complainant was employed on a series of special
short-term and short-term contracts between 7 Dbeer2005 and
31 August 2008. Her initial special short-term caot was extended
until 26 May 2006, following which she was givenshort-term
contract from 27 May until 30 June. After a bredkrmre than two
months, she was granted a short-term contract frbrSeptember to
19 November 2006 pursuant to which she initiallyrkeal half time.
As from 1 November 2006 her job was converted letiime and her
contract was then extended to 14 February 200Wak thereafter
extended on a number of occasions until 31 AugG8§i820n one
such occasion, when her contract was extended fr&@aptember to
31 December 2007, the complainant was informed Buge 3.5
of the Rules governing conditions of service of rsierm officials
(Rule 3.5) would thereafter apply to her. Followitige filing of a
grievance, the Joint Advisory Appeals Board recomueel that the
Director-General either annul the complainant’srsterm contracts
covering the period from 15 February 2007 to 31 #sig2008 and
replace them by a fixed-term contract covering shene period or
negotiate appropriate compensation. The DirectoreGad declined to
follow that recommendation and his decision to thHect is the
subject of the first complaint by which the compkat seeks
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retrospective conversion of her short-term congrdot accordance
with the first of the Board’s alternative recommatidns, as well as
material and moral damages and costs.

2. The second complaint is directed at a decision taf t
Director-General rejecting the complainant’s appéal accordance
with the recommendation of the Joint Advisory Appe®oard,
against a decision to transfer another official do previously
advertised post following a competition in whiche tkomplainant
was a candidate and which competition was subségueeclared
unsuccessful.

3. Although the complaints raise different legal aradttfial
issues, the complainant’s grievances with respediet employment
status and the transfer of another official to plost for which she
had applied were considered together by the Joivisdry Appeals
Board which issued a single report in respect ofhbmatters.
Thereafter, the Director-General issued a singleist# covering
both issues. In these circumstances, it is conmettiat the complaints
be joined.

4. The complainant’'s claim for conversion of her sterm
contract is based on Circular No. 630, Series 6ichwibears the
heading “Inappropriate use of employment contractthe Office”.
That Circular relevantly specifies that “some oatigns and
situations” are not considered to come within gspe. Examples of
those occupations and situations are given in papag3 as follows:

“[...] persons employed principally as informatitethnology consultants,

audio-visual technicians and linguistic personnal.g( free-lance

interpreters and translators, editors, revisersl proof-readers) whose
services may be contracted by the Office for extengeriods of time are

excluded [...] as their work is either that of ipdadent contractors or of a

regular seasonal nature.”

Paragraph 8 sets out four situations in which stasrh appointments
are envisaged, namely:

“s for (a) specific assignment(s) of short duration



Judgment No. 3110

* where a regular staff member needs to be replacedemporary
reasons (e.g. a replacement consequential on ritgtézave, leave
without pay, or other type of extended leave);

« pending the filling of a vacant job;
e pending the creation of a job.”

Within that context, it is stated in paragraph &th

“The duration of a Short-Term (ST) contract mayeext for the full

period of the anticipated need, from a minimum ¢ @lay to a maximum

of 364 days. Alternatively, a series of ST consachay be issued

successively up to a maximum of 364 days.”
Paragraph 10 provides that “[a] Special Short-T€88T) contract
may be issued for a minimum of 30 days up to a mari of
171 days [...] within any 12 consecutive monthst atiows for “[a]
series of SST contracts [to] be issued successivelyo a maximum
of 171 days”. Paragraph 11 states that “[ijn ppieia combination
of SST and ST contracts cannot exceed a total 4fd2fys within a
two-year period”.

5. Before turning to the substance of the first conmplat is
convenient to note that the Organization argues ithia receivable
only to the extent of the complainant’s “last cawtr— which covered
the period from 1 September 2007 to 31 August 20B8this regard,
it argues by reference to Judgments 2708 and 2B88 &s “the
complainant [filed] her grievance claiming recorsien of her
contracts on 23 January 2009, [her] claim is inred@e in respect of
any previous contract [...] as the available irabmemedies were not
exhausted in their respect”. The argument is apgplgreased on the
proposition that a new contract was entered intd @eptember 2007
when the complainant was informed that Rule 3.5ld/then apply to
her. A similar argument was advanced in supporarofapplication
for review of Judgment 2838. In Judgment 2937 Hrgument was
rejected, as was the application for review, itnbepointed out that
the document in question in that case “merely effean ‘extension’
of the initial contract, indicating that ‘the sh#erm contract
conditions [were] applicable’, and it did not altée nature of that
contract”. The same is true of the document of bt&aber 2007
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which offered the complainant “an extension of [hesntract” and
indicated that, apart from the application of R8I& — which applied
of its own force and not by reason of any new @t “all other
conditions remain[ed] unchanged”. Accordingly, Htrgument of the
ILO with respect to receivability must be rejected.

6. It is not in issue that the complainant was empdofe@ a
specific assignment, namely to develop training prodide help-desk
services in relation to the Human Resources moolutee Integrated
Resource Information System that had been intratisbertly before
her initial appointment. As already indicated, hemployment
commenced on 7 December 2005 and, subject to & lmkeaver
two months and a period of approximately six weeksalf-time
employment, it continued until 31 August 2008 —eaiqd in excess of
two and a half years. In these circumstances, $ggrament cannot be
said to be of “short duration” for the purposespafagraph 8 of the
Circular and it is not suggested that any of thkeptsituations
specified in that paragraph are of any relevancthéopresent case.
Accordingly, it cannot be said that the complaifejib was one for
which a short-term appointment was envisaged. Hewethe ILO
argues that, as the complainant’s “job [had] a dami information
technology component”, it was “similar to the job ‘mformation
technology consultants™ referred to in paragraplof3the Circular
and, thus, beyond its scope. That argument mustrepected.
Paragraph 3 must be read in its entirety and, wéerread, the
relevant issue is not whether the work in questiomolved an
“information technology component” but whether tbhemplainant
was employed principally as an information techggloonsultant and
her work was, thus, that of an independent cordgratt this regard,
there is no suggestion that her work was “of a leegseasonal
nature”. The question whether work is performedabgerson as an
independent contractor directs attention to whetberthe one hand,
the person concerned is subject to direction abow he or she
performs the work or, on the other hand, whetheorshe exercises
an independent role in choosing the manner of@tfopmance. Only
in the latter case is he or she properly regarde@raindependent
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contractor. In the present case, there is no itiditathat the
complainant had any independent role in determinigv she
would perform her work. Nor is there anything toggest that
her work was in any way comparable to that of aforination
technology consultant. Accordingly, her work wag watside the
scope of Circular No. 630.

7. The Organization makes a further argument by raferdo
the hierarchy of norms to the effect that CirciNar. 630 is subject to
Rule 3.5 and, thus, has no application where tleeapplies. Rule 3.5
relevantly provides:

“(@) Whenever the appointment of a short-term afiés extended
by a period of less than one year so that his tmatinuous contractual
service amounts to one year or more, the termscanditions of a fixed-
term appointment under the Staff Regulations ofltkshall apply to him
as from the effective date of the contract whiakates one year or more of
continuous service:

[.]
(c) For the purpose of this Rule, continuity of segvshall not be
considered to have been broken by any interruptioich does not exceed
30 days.”
It is argued that the Circular does not and carmmoénd Rule 3.5.
Moreover, it is put that, if literally interpretedparagraph 11 of
the Circular would prohibit continuous service obma than one year
which would trigger the application of Rule 3.57hi§, it is said,
would not be in line with the purpose of the CierulAccordingly,
it is submitted that the Circular should be coretiras not applicable
in “cases where Rule 3.5 already provides protattio

8. The argument for reading the Circular as not appglyihere
Rule 3.5 operates must be rejected. The argumemiased on a
misunderstanding of both Rule 3.5 and the Circutaassumes that
Rule 3.5 provides authority for extending shortrtecontracts for
more than one year. It does not; it merely ackndgds that in some
circumstances that may occur. Further, the Circalao allows that
some special short-term and short-term contracis lbeaextended so
that a short-term official’s continuous service eéxds one year. Such

11
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may be the case by reason that the nature of fledatl§ occupation

iIs beyond the scope of the Circular (paragraph r3jhe situation

in which the official was appointed was one in vwhig short-term
contract was envisaged (paragraph 8) but, nonathetke situation
continued for more than one year. Accordingly, ¢hes no

inconsistency between Rule 3.5 and the Circulanedeer, Rule 3.5
operates in a different sphere from the Circuldwe Tircular operates
to specify whether a contract may be legally madeextended,;

Rule 3.5 assumes that the contract has been legatBnded and
operates only to apply the conditions of a fixeareappointment
“from the effective date of the contract which ¢esaone year or more
of continuous service”. As there is no inconsisyenihere is no

occasion to restrict the operation of the Circutathe manner for
which the ILO contends. Moreover, a restrictiorttadt kind would be

inconsistent with the result reached in Judgmer®82& being held

in that case that, notwithstanding the applicatddrRule 3.5, “the

Organization was under an obligation to offer [arjother type of
contract differing in length and terms from a spéchort-term

contract”.

9. The Director-General’'s decision rejecting the reg@ndation
of the Joint Advisory Appeals Board with respectite complainant’s
contractual status must be set aside. As the Crgtiom offers no
practical reason for not converting the complaisarghort-term
contract to a fixed-term contract for the pericahirl5 February 2007
to 31 August 2008, it will be so ordered. Additibmaand consistent
with Judgment 2838, the complainant is entitledctompensation
for moral and material injury, which will be set aequo et bono at
30,000 Swiss francs.

10. The second complaint arises out of the complaisant’
application for the position of IRIS Service Centéssistant,
grade G.6, for which a vacancy notice was issued3@nJanuary
2008. She was shortlisted for the position for \Wwhicree candidates
sat the written examination. One candidate latehdvew and the
complainant and the remaining candidate were iige®d on 17 June

12
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2008. The technical evaluation panel concludedrik@her candidate
possessed the technical knowledge and behaviowrape&tencies
required. Thereafter, on 5 August, the Director-&ahdeclared the
competition unsuccessful. Later, on 17 Novembeg, gbsition was
filled by direct selection and in-grade transfeanbther official.

11. The complainant contends that the competition o
was flawed and seeks an order for its cancelladasrnyell as an order
cancelling the in-grade transfer of another offitéethe post. She also
seeks material and moral damages, as well as Ggstar as concerns
the competition procedure, it is not in disputet tharagraph 11 of
Annex | to the Staff Regulations then required didate such as the
complainant to attend an assessment centre befodergoing a
technical evaluation. In the present case, the tangnt did not at
any stage attend the Assessment Centre. She atigatesot only
was that a procedural flaw but that it was for tAesessment
Centre, not the selection panel, to assess “beti@lioompetencies”.
The complainant is wrong in her contention as te thle of the
Assessment Centre. Article 1.1 of the Collectivere®sgnent for
Recruitment and Selection specifies that the Assess Centre is to
decide “on the competence of individuals to worlpatticular levels
in the Organization”, whilst “technical evaluationthe function
performed by the technical evaluation panel, isingef as the
“appraisal of technical skills and professional ertise and experience
of successfully assessed candidates to a givennegtalf an
advertised post requires particular “behaviourahpetencies”, that is
a matter to be evaluated by the technical evalugpianel, not the
Assessment Centre. However, it is hecessary todemthe fact that
the complainant was not invited to attend the Assest Centre.

12. In Judgment 3032, consideration 20, the Tribunalyaed
the provisions that should have been applied inptiesent case and
noted that there was “a chronological order indbmpetition process
and [...] candidates must successfully completefitbe stage, that is
the Assessment Centre, before they can participatine second,
namely the technical evaluation”. In that caseessmment of external

13
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candidates by the Assessment Centre took place thftg technical
evaluation and the Tribunal noted, in considerati) that “the
possibility that this [...] had an impact on theuks of the competition
[could not] be ruled out”. The Organization arguthait as the
complainant and the only other remaining candigetee found not
to have the technical knowledge and behaviouralpstencies, the
complainant’s non-attendance at the AssessmentreC&ould not
have influenced the decision to declare the coripetunsuccessful.
This is correct. Even so and as pointed out in dhedg 3032

in relation to the same provisions on which the plamant

relies, “when an international organisation wardsfil a post by

competition, it must comply with the material rulesd the general
precepts of the case law”. In these circumstanodseaen though the
procedural flaw cannot be said to have impactedthen decision
to declare the competition unsuccessful, the coimgpf is entitled

to moral damages, which the Tribunal fixes at 5@@sS francs.

However, as the competition was declared unsuadegkgre is no
occasion to order its cancellation, as requestetidgomplainant.

13. The complainant also seeks an order cancellingntigeade
transfer by which the post for which she applieds iled. At the
Tribunal’s request, the ILO transmitted the seconthplaint to the
person who was transferred to the post. She rephe® March 2012,
stating that she did not wish to express her vienvhe matter.

14. In support of her claim for cancellation of the grade
transfer of another person to the post for whick sipplied, the
complainant refers to Article 8 of the Collectiveggi@ement on a
Procedure for Recruitment and Selection. Articlg@vides:

“If the recruitment and selection process is dedannsuccessful and the

post is retained with the same job description][thRiman] R[esources]

D[epartment] and the responsible chief shall casrsithe conditions

under which the selection and recruitment processoi be reopened

(Assessment Centre and technical evaluation), aalll isform the Union

representative(s).”

The complainant contends that the Union repredsgatavas not
informed of the conditions under which the seletimd recruitment

14
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process was to be reopened. The Organization doesantend
otherwise. However, it did inform the Staff Uniohat neither of
the candidates who had been initially interviewed lyualified for
the post and the Union made no comment on the mattehese
circumstances, it is impossible to conclude thaura to comply
precisely with the terms of Article 8 of the Colise Agreement
affected the complainant’s rights.

15. The complainant also contends that the parenthetica
reference to “Assessment Centre and technical atiahi in Article 8
of the Collective Agreement requires that a new petition be held.
That is not correct. The words “selection and rigerent process”
do not necessarily dictate a competitive processjsaclear from
Article 4.2(f) of the Staff Regulations, to whicuarther reference will
shortly be made. Further, it is possible for thesessment Centre
process and technical evaluation to be carriedrulgpendently of a
competition. Indeed, in this case, the person aligty selected for the
post and another official whose selection was cmred were subject
to technical evaluation by the same selection paselnterviewed
the complainant and the remaining candidate in uhsuccessful
competition.

16. Article 4.2(f) of the Staff Regulations relevantyyovides
that:

“[...] competition shall be the normal method dfifig vacancies between

grades G.1 and P.5 inclusive. The methods to beogegb shall comprise

transfer in the same grade, promotion or appointmeonrmally by

competition.”
The specification that competition is to be therfmal method of
filing vacancies” indicates that, at least in somecumstances,
selection or recruitment may involve some othercess. However,
Article 4.2(f) further provides:

“Promotion or appointment without competition maydmployed only in:

- filling vacancies requiring specialized qualificats;

- filling vacancies caused by upgrading of a job b grade or in the

case of a job upgraded from the General ServicéhéoNational

15
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Professional Officers category or to the Professicategory or in the
case of a job upgraded from the National Profesdi@fficers to the
Professional category by one grade or more;

filling vacancies in urgency;

filling other vacancies where it is impossible tisfy the provisions
of article 4.2(a) [...] by the employment of anhet method.

The Staff Union representatives [...] shall be infedrof any promotions

or appointments made without competition.”
In Judgment 2755 the Tribunal construed Article(%.20 mean
“the Director-General may, in certain specific casehich are
exhaustively listed, fill such vacancies withoutding a competition
by appointment or promotion, but not by transfethia same grade”.
It also noted that “the Staff Union representativasst be informed
only of promotions and appointments made withowtoapetition,
but not of transfers in the same grade, which nhetefore be
preceded by a competition of which the staff membeave been
informed”. In the result, it held that Article 4fphad been breached
“by transferring [an official] in the same grade; Birect selection,
without a competition”. The complainant contendsg, rbference to
Judgment 2755, that the in-grade transfer of amotifécial to
the post for which she had applied similarly inemlva breach of
Article 4.2(f).

17. The present case differs from that considered in
Judgment 2755. In the latter case, there was ngetton at all. In
the present case, there was, in fact, a competitadbeit an
unsuccessful one. The second sentence of Arti2l§) 4llows that the
methods of filling vacancies are “transfer in tiaene grade, promotion
or appointment, normally by competition”. That semte postulates
that, at least in some unusual or extraordinarguanstances, an
in-grade transfer can occur without the usual cditipe. No violence
Is done to the language of that sentence if ibisstrued as allowing
for an in-grade transfer following a competitionathhas been
unsuccessful, and it should be so construed. Agagisd no order
will be made setting aside the in-grade transferwbych the post
for which the complainant applied was filled.
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Judgment No. 3110

DECISION

For the above reasons,

The decision of the Director-General of 15 Januz0$0 to the
extent indicated under 9, above, is set aside.

The Director-General shall cancel the extensions the
complainant’s contract covering the period from E&bruary
2007 to 31 August 2008 and replace them with adfibegm
contract for the same period.

The ILO shall pay the complainant material and rhdeanages
in the amount of 30,000 Swiss francs with respedhe failure
to offer her a fixed-term contract for the periodni 15 February
2007 to 31 August 2008, and moral damages in theuamof

500 francs for the irregularity in the unsuccessftuhpetition for
the post of IRIS Service Center Assistant.

The ILO shall pay the complainant’s costs in theoam of
1,500 francs.

All other claims are dismissed.

In witness of this judgment, adopted on 9 May 208, Mary G.
Gaudron, Vice-President of the Tribunal, Mr Giusedparbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bedsvdo |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2012.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet
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