Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3084

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr R.C. aljainst the
Food and Agriculture Organization of the United iNias (FAO) on
9 March 2010, the FAQO’s reply of 21 June, the camgalnt’s rejoinder
of 23 August and the Organization’s surrejoinder teda
6 December 2010;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a national of the United StatesAoferica
born in 1946, is a former official of the FAO whetired in
March 2008. He joined the Organization at its Heeudtprs in
Rome as a Nutrition Officer at grade P-2 in Audl&I7 under a three-
year fixed-term appointment which was extended oggalar basis. In
September 1982 he obtained a continuing appointment
and was promoted to the post of Nutrition Officarthe Nutrition
Planning Support Group at grade P-3. He was sulbsdgiyoromoted

to grade P-4 in March 1987. In November 1993 he tnassferred to
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the FAO Representation in Harare, Zimbabwe, as iafGrechnical
Adviser at grade P-5, and in April 1997 he wasdfamed back to his
former post of Nutrition Officer in the Nutrition $sessment and
Planning Service at grade P-4 at FAO Headquarters.

In February 2004 the complainant was elected fovaayear term
as President of the Federation of InternationalilClervants’
Associations (FICSA) and he was released from hisesl with the
Organization for the duration of his term of offidde was re-elected
for a second two-year term in February 2006 and agsn released
from his duties.

By a memorandum of 8 October 2007 the DirectohefNutrition
and Consumer Protection Division submitted a reigteeshe Deputy
Director-General through the Assistant Director-&ah for anad
personam promotion of the complainant to grade P-5. Heestdhat
when the complainant had been elected PresidentFIGISA
in 2004 the Division had been in the process diating a request
to upgrade his post, but the process had beenatkl8ubsequently,
the Human Resources Development Service had detednthat an
evaluation of the post was not practical becauseitld have to take
place during a period when the complainant had beleased from his
duties, and also because he was due to retire iofVeH08, one month
after the completion of his second term as PresidéfrICSA. The
Director further stated that, as consideration hmén given to
conducting a desk audit of the complainant’s pestarly as 2002, he
was requesting that the latter’'s promotion, if ¢ean should be made
retroactive to January 2005. On 31 March 2008 tbmptainant
separated from service.

On 27 May 2008 the complainant was informed ordhgat
the request for aad personam promotion had been rejected. By an
e-mail of 5 June the Director of the Nutrition abdnsumer Protection
Division informed the complainant in writing théiet Director-General
had refused to grant him aad personam promotion. On 4 August the
complainant lodged an appeal with the Director-Galnehallenging
that decision as well as the FAO’s failure to ant lbs numerous
requests for reclassification of his post since 208e requested a
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promotion to grade P-5 with retroactive effect from
1 January 2002 and “payment of the difference ilargaand the
actuarial value of a pension [he] would have redat retirement at
the P-5 level”. By a letter of 31 October 2008 frahe Assistant
Director-General of the Department of Human, Fimgrend Physical
Resources, he was informed that his claim witheesfo the alleged
failure of the Organization to act on his repeatedquests for post
reclassification was considered time-barred, aatittitere was no valid
reason to set aside the decision not to grant hinadapersonam
promotion. Consequently, his appeal was dismissedthout merit.

On 5 January 2009 the complainant lodged an appdl
the Appeals Committee against the decision of 3foltgr 2008. In
its report dated 12 August 2009 the Committee ndieat the
complainant had attempted to have his post refiedsas early as
2002, but that the Administration had failed tovpde clear, correct
and consistent guidance regarding the prescribextegures for
reclassification. In this respect, the Committe@sidered that there
had been no specific decision taken at any timéhbyAdministration
against which the complainant could have lodged appeal. It
concluded that, despite numerous attempts by thelkeanant to have
his post reclassified, an official request suppbidy the appropriate
documentation had never been forwarded to the HuRws$ources
Management Division and, as a result, the Orgapizahad been
unable to take any action. As for the decisionejeat the request for
an ad personam promotion, the Appeals Committee held that this wa
a prerogative of the Director-General and thatéréfore “[could] not
make a judgement in this respect”. It thus recondednthat the
complainant’s appeal should be dismissed as unfmligohd that his
claims should be rejected toto. By a letter of 14 December 2009 the
Director-General informed the complainant that,ascordance with
the recommendation of the Appeals Committee, he repatted his
appeal and his claims for redress. That is the gnpd decision.

B. The complainant submits that his claims relatedh® FAQO'’s
failure to act on his requests for the reclasdificaof his post are
receivable. He points out that, although the Omtion objected to
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those claims on the grounds of receivability duting internal appeal
process, neither the Appeals Committee nor the cRireseneral
commented on those objections. He contends thaijsagppeal was
decided on its merits, according to the Tribunabse law the FAO
is now estopped from objecting to the receivabitifyhis complaint.
He submits that, although he made numerous requeststhe
reclassification of his post between 2002 and 20@7did not receive
an appealable decision until 5 June 2008, when d=e imformed that
the Director-General had rejected the request fora personam
promotion. In addition, he points out that the Trial has previously
held that exceptions may be made to applicable timigs when an
organisation, by misleading a complainant, hasidegrthat person of
the possibility of exercising his or her right gipeal, in breach of the
principle of good faith. He asserts that in 2003nas given erroneous
information regarding the possibility of reclassify his post. Also, in
2005 the Chief of the Human Resources Developmentice decided
not to proceed with a desk audit to evaluate hig pad that decision
was communicated to him three months after it hegnbtaken, and
after he had agreed to run for a second term asiderg of FICSA.
Furthermore, referring to the case law, he subthét he was justified
in not lodging an appeal during the period whenDirector-General
was considering the request forahper sonam promotion.

On the merits, he contends that the FAO failedsistatutory duty
to properly classify his post despite his best redfdo follow the
prescribed procedures. He produces copies of egelsathat he had
with various members of the Administration betw@8®2 and 2007
regarding his requests for reclassification and asserts that he
informed both the Director of the Human Resourcesnajement
Division and the Chief of the Human Resources Dmyaent Service
about the difficulties he was encountering. Morepuwhie FAQO’s
responsibility in this matter is, in his view, maigd in light of the
fact that the Director of the Nutrition and Consunterotection
Division, in consultation with the Chief of the Ham Resources
Development Service, decided to abandon the l&shpt he had made
to obtain a desk audit of his post in favour of emjuest for an
ad personam promotion.
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He submits that the Organization improperly bassdefusal to
proceed with a desk audit in 2005 on the fact beatvas serving as
President of FICSA. As a consequence, his caremrg@ssion ceased
during the four years that he was released frondiiies and this is an
unacceptable burden to place on individuals engaginrecognised
staff representative activities. Lastly, he contetitht the FAO misled
him regarding opportunities for reclassificatiors his supervisors
erroneously advised him that no post upgrades Wweneg requested
for 2004-2005. Had he known that this was not thsec he would
have urged his supervisors to act on his behdifattime.

The complainant asks the Tribunal to quash the gnpd decision
and to order the FAO to promote him to grade P-th wetroactive
effect from 1 January 2002 and to pay him the cpwading
difference in salary, pension fund contributiongloveances and
entitlements between grade P-4 and grade P-5 fhatndate until 31
March 2008, plus interest at 8 per cent per annum.
In the alternative, he asks the Tribunal to order ©rganization to
conduct a desk audit to determine the proper godidds post as of
1 January 2002 and to grant him the aforementioakef if the audit
establishes that his post should have been gra®dsawith effect
from that date. He claims 5,000 euros in costs.

C. In its reply the Organization acknowledges that ¢benplainant
had several discussions with his supervisors andioin directors
regarding the classification of his post and that rhade several
attempts to initiate a post reclassification aslvesl a desk audit.
However, he did not follow through on his requeatsd he did
not abide by the procedures outlined in the StafleR and the
FAO Administrative Manual with respect to post esdification.
No complete request was ever forwarded to the HuRasources
Management Division and, consequently, the FAO was in a
position to reclassify his post. It disputes hises8on that there was no
appealable decision prior to the Director-Genenafssal to grant him
an ad personam promotion and submits that he could have challénge
the various actions and decisions taken by his rsigpes between
2002 and 2007 within the respective 90-day timetdinAs he failed to
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do so, his related claims are time-barred and fherarreceivable.

Also, his argument that the Appeals Committee dmal Director-

General treated his appeal as receivable is erusnas the letter of 31
October 2008 clearly stated the contrary. In addjtthe complainant
has raised new claims in the complaint which areceivable for

failure to exhaust the internal means of redress.

On the merits, the FAO points out that the Direceaneral has
a discretion to grantd personam promotions and his decision is
subject to only limited review by the Tribunal. Tlemplainant
has not demonstrated that in this case the decigaantaken without
authority, in breach of a rule of form or of prooeel or that there was
a mistake of fact or law, that an essential facs waerlooked, that
there was an abuse of authority or that a cleaitaken conclusion
was drawn from the facts.

The Organization disputes the complainant’'s aliegathat he
was misled by the Administration. In its view, Isispervisors acted in
good faith and he was regularly updated on hisagan and informed
of actions or decisions relating to the possibldassification of his
post.

D. In his rejoinder the complainant presses his plédes. denies
that he failed to follow through on his requests ffeclassification.
He states that he completed the prescribed forms eumber of
occasions but the Administration did not forwardrthto the Human
Resources Development Service. Instead, his divisivector, the
Office of the Assistant Director-General and thentdm Resources
Development Service persuaded him that requestingdgersonam
promotion was the solution to his situation.

E. Inits surrejoinder the FAO maintains its positinrfull. It submits
that the complainant has not demonstrated thabttextor-General's
decision not to grant him aad personam promotion constitutes a
breach of his terms of appointment or of any rel¢vales.
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CONSIDERATIONS

1. The complainant is a former FAO official. He join¢le
Organization in 1977 and separated from servicethat end of
March 2008 upon reaching the mandatory retiremget &Between
February 2004 and early 2008, he served as PresildriCSA and
was released from his FAO duties on a full-timeidaat the time of
his separation from service, he held a grade Pstl po

2. The complainant contends that since 2002, owinghto
increase in the duties and roles assigned to hartriad to have his
post reclassified from grade P-4 to grade P-5ntditely, in June 2007,
the newly appointed Director of the Nutrition andnSumer Protection
Division reviewed a revised application for reclfisation completed
by the complainant and found that his work involvetks and
supervisory responsibilities consistent with a Rdiher than a
P-4 position. He advised the complainant that heukshpursue an
ad personam promotion instead of continuing his efforts to obta
reclassification of his post.

3. On 8 October 2007 the Director of the Nutrition and
Consumer Protection Division submitted a requestth® Deputy
Director-General through the Assistant Director-&ah for an
ad personam promotion to grade P-5 on behalf of the complatirzena
asked that it be backdated to June 2005. In sumbdite request, he
noted that a desk audit of the complainant’s pastiot been possible
while he had been serving as President of FICSAadsérved that, in
light of his duties, the complainant deserved adearent and would
likely have received an upgrading to P-5 had he bexn elected
President of FICSA.

4. On 27 May 2008 the complainant was informed ortiigt
the request for aad personam promotion had been rejected; this was
confirmed by an e-mail of 5 June. By a letter cAudgust 2008 to the
Director-General he appealed that decision andjedlaehat the FAO
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had failed to act upon repeated requests for tblagsification of his
post. In a letter of 31 October 2008 the Assistainector-General of
the Department of Human, Financial and PhysicabRe®s advised
the complainant of the Director-General’s decision dismiss the
appeal. The Assistant Director-General stated #magd personam
promotion was an “optional and exceptional” disomry measure
and that there was no valid reason to set asidel¢bision refusing
it. With respect to post reclassification, he notdwt although
responsibility for the lack of action lay with theomplainant's
Division, the appeal was irreceivable as time-lghride pointed out
that the complainant should have lodged an appmed005 or 2006
regarding the failure to take timely action.

5. The complainant appealed this decision before thpeals
Committee, which issued its report on 12 August®286d forwarded
it to the Director-General. The Committee, holdingt anad personam
promotion decision was a discretionary prerogat¥ehe Director-
General, declined to make any finding in this relgar

6. As to the question of the alleged “prior failurefs] act on
repeated requests for post reclassification”, thppeals Committee
considered that managerial inaction had delayedctiraplainant’s
efforts to obtain a promotion; that he had attewhgte good faith
to follow the Manual and the applicable Staff Rul#sat he had
not received adequate assistance in his effortsotoply with the
Organization’s procedures, and that the Administrathad failed
to take a specific decision against which he cobéle lodged
an appeal. However, the Committee also found thhilewthe
complainant had prepared the required staffingpaatequest form on
three separate occasions, it had never been semdtthe Human
Resources Management Division in accordance with rtlevant
provisions in the Manual. The Committee considehed it could not
assume that the complainant’s post would have bedassified had
the classification process been completed. It cmted that, “despite
the numerous attempts made by the [complainanthérfinal analysis
the official request with required documentatiorswaver provided to
[Human Resources Management Division]; consequentlye
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Organization was not in a position to take actiofilie Committee
recommended that the appeal should be rejectedfasnded and that
the related claims should be rejectedbto.

7. On 14 December 2009 the Director-General accegted t
Appeals Committee’s recommendations and dismidsedppeal. That
is the decision impugned before the Tribunal.

8. The FAO advances two main arguments on the merits.
First, it points out that the granting of @ personam promotion
falls outside the normal processes found in the WMarand arises
from the Director-General's broad powers of adntiaiion of the
Organization and its staff, as provided for in @enstitution and the
General Rules of the Organization. It refers to #tatement in
Judgment 1973, under 5, that “[tlhe granting okpaal promotion is a
discretionary decision which, as firm precedent tiass subject to
only limited review and will stand unless it shoadatal flaw”. In
the present case, the complainant has not idenhtiigy basis upon
which the decision rejecting the promotion shoud det aside. The
Organization submits that it was never in a paositio take action
in relation to a reclassification of the complaitiarpost owing to
his failure to submit a complete request for a pesiassification,
as prescribed by the Manual. Additionally, the ctam@ant's own
inaction at various times contributed significarittyany delay.

9. Second, the FAO contends that the part of the caimtpl
related to its alleged “failure to act on repeatemhuests for
reclassification” is time-barred. It argues thatgrhwere a number of
actions and decisions taken by the complainantiserstisors in
relation to the reclassification process againsiciwthe could have
initiated an internal appeal within the time limjsescribed by the
Staff Rules. As he failed to do so at the approtiine, this aspect of
the complaint is now irreceivable. It also subntiitst claims made for
the first time in this complaint are irreceivable.
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10. Turning to the question of receivability, althoughe
Organization asserts that there were a number t@fnagcor decisions
that could have been appealed, it identifies omg 6decision” in
its submissions. It notes that in March 2003, ispmnse to the
complainant’s request to have his post reclassifisancluded in the
budget planning for 2004-2005, the complainant’'svise chief
informed him of the division director’s belief thidite request was too
late for inclusion in the 2004-2005 programme ofrkvolhe FAO
argues that if the complainant believed this wairect he could
have launched an appeal at the time.

11. The Tribunal rejects this argument. While it isacl¢hat “a
decision does not require any particular formalggd may be
constituted by any communication that is reasonatapable of
being understood to constitute a decision on thdtemia (see
Judgment 2629, under 6), the communication to tbeptainant
was no more than an expression of the divisionctiirss “belief”
regarding a particular circumstance and not a aecidhe Tribunal
agrees with the Appeals Committee’s finding witlspect to the
complainant’s attempts to have his post reclasbkifieat no decision
was taken at any time by the Administration agaivisich an appeal
could have been lodged.

12. The FAO also submits that a number of the compldisa
claims, detailed under B above, were not previousiged during
the internal appeal process and are thereforeeiuabole. In his
internal appeal, the complainant requested a mi@a promotion
to P-5 effective 1 January 2002, together withridevant retroactive
payment of salary and pension benefits. The clainthis respect,
which he submitted to the Tribunal, is simply aorefulation of the
claim he made in the internal appeal. Althoughchaéms related to the
performance of a desk audit were not specificaldenin his internal
appeal, they are incidental to the claim for rettive payment of
salary and pension benefits and arise from the Algp€ommittee’s
observation that it could not be assumed that ak dasdit
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would have resulted in a promotion to P-5. As ® ¢haim for costs, it
is well established in the case law of the Tribuhalt a complainant
who is successful in whole or in part is entitleccosts without having
made an express claim for costs (see Judgment \#&fer 5, and
Judgment 320, under 19). The Tribunal concludes, théh the

exception of the complainant’'s claim for interebis claims are
receivable. As will become evident below, a consitien of the

receivability of the interest claim is unnecessatry.

13. Turning to the merits of the complaint, in parteulthe
rejection of the complainant’s request for achpersonam promotion,
as noted above the Appeals Committee found thatessuch a
decision was discretionary, it could not deal witis aspect of the
appeal. In this regard, the Committee erred in I&he fact that a
decision to grant aad personam promotion lies at the discretion of the
Director-General does not preclude appellate revedheit a limited
review of whether the decision involves an errodat or fact or a
failure to have regard to a material fact; whetheplainly wrong
conclusion was drawn from the facts; whether thasiten was taken
in breach of a rule of form or procedure or whetihere was an abuse
of authority (see Judgment 2834, under 7). As tlvedor-General
endorsed the Appeals Committee’s opinion, his d&tis also tainted
by error of law.

14. The decision not to grant the promotion is problientor
another reason. It is true that the complainantsdoet allege a
reviewable error in relation to this decision ifsélowever, this is not
surprising since the complainant was never giveasaons for the
decision. In Judgment 2839, under 11, in connedtitin a decision to
reassign a staff member, the Tribunal made thewviatig observation:

“Moreover, the staff member is entitled to be imfied of the reasons for

the reassignment. In addition to ensuring transgarén decision making,

providing the reasons for the reassignment perangisaff member to assess

the courses of action that may be taken, incluttieglodging of an appeal,
and it also permits a review of the lawfulnesshef decision on appeal”.

11
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These observations and findings are equally aggécto the present
case.

15. In the circumstances, the FAQ’s failure to provide
reason for the decision is a particularly egregieasr given that
the complainant accepted in good faith the advideDirector of the
Nutrition and Consumer Protection Division and thesistant
Director-General that proceeding with a requestdoiad personam
promotion, instead of submitting a request for pgrading of his post
to the Human Resources Management Division, waspthérable
course of action in order to overcome a number drhinistrative
problems that were not the fault of the complaindiis warrants an
award of moral damages in the amount of 10,000seuro

16. With respect to the part of the complaint regardihe
reclassification of the complainant’s post, the FfsRes the position
that, owing to the complainant’s failure to folldhe procedures for a
post reclassification specified in the Staff Rutesl the Manual, the
Organization was not in a position to take anyasctd reclassify the
post. It asserts that no official request for tkelassification of the
post was ever made. In support of its position,RA® points to the
Appeals Committee’s finding that the staffing aotiequest form had
been prepared by the complainant, but had nevar bebmitted by
him to the Human Resources Management Divisions Statement is
inaccurate. The Committee did observe that thdispfction request
form had never been submitted to the Human RessWiamagement
Division. However, it did not cast the blame on doenplainant.

17. On reading the submissions, it is evident that the
complainant’s supervisors were supportive of higuest for a post
reclassification throughout. While the complainantintains that
starting in 2002 he attempted to have his post agegt, he did
not initiate a request as required by the Manuall iway 2005.
Although at various times the complainant could ehdeen more
diligent in following up on the progress of his vegt and could have
been more insistent on some action being taketherend, when the

12
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documentation was ready for submission to the Humasources
Management Division, in accordance with the Manitidiad to be
submitted by the complainant’s division director.

18. Further, contrary to the defendant's assertiong thct
that the request for reclassification was not stiechi was not
the result of the complainant’s inaction. Rathbe tequest was not
submitted to the Human Resources Management Divisezause the
complainant’s supervisors were of the view that #uokepersonam
promotion request was the best way to achieve ¢sgat end. By the
time the request was denied, the complainant wasdeand could not
initiate another request.

19. There is no doubt that the complainant’'s supersiseere
acting in good faith and supported the upgradinbisfpost. However,
as the Appeals Committee found, the complainanttengts to
have his post reclassified were hampered by “marageaction due
to uncertainty regarding procedures, and from &seasf intricacies
within the Division, all aggravated by shifts in naidistrative
structures and hierarchical transitions which weegond the control
of all parties concerned”. It must also be addet the complainant
was at a disadvantage in attempting to obtain & paassification
because the Administration either took no actiodelayed any action
owing to his involvement in FICSA. In this regam@) organisation
must ensure that a staff member is not disadvadtage the
grounds of his or her participation in staff regmsition activities.
As the Tribunal stated in Judgment 2704, undeltfhe’ principle of
freedom of association is infringed if a persosubject to a detriment
or disability [...] because of his or her activitiegithin a staff
association [...]".

20. As the complainant is retired, a direction to th&OFto
conduct a post-reclassification exercise is nosifda. Also, given
the passage of time and the retirement of thoseingadirst-
hand knowledge of the relevant circumstances, tiere longer an
adequate base on which the Director-General coulelcise his
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discretion in relation to the request for #ekpersonam promotion, and
there is nothing to be gained by remitting the aratd the Director-
General for reconsideration.

21. However, through the composite inaction and actiminkis
supervisors, the complainant lost a valuable oppist that is
particularly significant in view of his supervisbsupport for having
his post upgraded. In considering the value of [ds opportunity,
regard must also be had to the lost opportunityeims of future
pension entitlements. In addition to the moral dgesaspecified
above, the complainant is entitled to material cengation in the
amount of 50,000 euros. He is also entitled toscasthe amount of
750 euros. All other claims will be dismissed.

DECISION

For the above reasons,
1. The Director-General’'s decision of 14 December 280t aside.

2. The FAO shall pay the complainant moral damagekéramount
of 10,000 euros.

3. It shall also pay him material compensation in #mount of
50,000 euros.

4. The Organization shall pay the complainant costhenamount of
750 euros.

5. All other claims are dismissed.
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In witness of this judgment, adopted on 1 Noven#tdrl, Mr Seydou
Ba, President of the Tribunal, Ms Mary G. Gaudrdite-President,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Seydou Ba
Mary G. Gaudron

Dolores M. Hansen
Catherine Comtet
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