Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3081

THE ADMINISTRATIVE TRIBUNAL,

Considering the first complaint filed by Mrs C. Mgainst the
International Atomic Energy Agency (IAEA) on 3 Awgu2009, the
IAEA’s reply dated 9 November 2009, the complairsangjoinder of
9 February 2010 and the Agency’s surrejoinder diiay 2010;

Considering the second complaint filed by the c@imaint against
the IAEA on 16 November 2009 and corrected on 6ebdaer 2009,
the Agency’s reply dated 15 March 2010, the comlai’'s rejoinder
of 18 June and the Agency'’s surrejoinder of 21 &aper 2010;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Facts relevant to this case are to be found in rhedgy 2604,
delivered on 7 February 2007, and in Judgment 2688&8yered on
11 July 2007. Both judgments concerned complaiitesd fby the
complainant’s partner, Mr M. R., who contestedthia first complaint,
the decision to suspend him with pay pending aestigation into a



Judgment No. 3081

formal internal complaint of misconduct filed aggtitnim and, in the
second complaint, the decision to dismiss him ésiosis misconduct.

The complainant is a French national born in 1988&) joined the
Agency in 1989 as a typist in the French Transta@ction. At the
material time she was working as Document Suppsdiséant in the
Division of Conference and Document Services.

In June, July and August 2008 she wrote eight manda to the
Director of the Division of Human Resources, alfggmisconduct on
the part of several staff members for their actionselation to the
events that led to her partner’'s dismissal. In Madver 2008 she wrote
four additional memoranda to the same Director,imagaleging
misconduct on the part of several staff memberstheir actions in
relation to those same events. In accordance withbeAdix G to
the Staff Regulations and Staff Rules, the Direatewiewed the
complainant’s allegations and requested the stafihbers concerned
to give their observations thereon. He then refethe matter to the
Deputy Director General, Head of the Departmentlahagement, in
order that he might determine the procedure tobevied.

On 25 January 2009 the complainant wrote to thedbir General
asking him to grant her compensation. Referringgnmemoranda of
June, July, August and November 20§l& claimed material damages
for the consequences faced by her “household” assalt of the
decision to dismiss her partner, as well as momnabes. She
submitted that the dismissal decision was illegal.

The Director of the Division of Human Resources terto the
complainant on 4 February 2009 to inform her thatDeputy Director
General, Head of the Department of Management,cbadidered the
allegations of misconduct she had raised in Jurlg ahd August 2008
together with the statements of the staff memberserned and that,
in accordance with paragraph 4(d) of Appendix Ghhd decided to
close each of the cases because no  misconduct
had been found. The complainant wrote to the DireGeneral on
8 February asking him to review that decision angrovide her with
the statements received from the staff members atoused of
misconduct. She also asked him to state the redsomteciding that
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her allegations of misconduct were unfounded. i élent that her
request for review was denied, she asked him teenthie jurisdiction

of the Joint Appeals Board and to grant her leavappeal directly to
the Tribunal. Having received no reply from thedaiior General, she
filed an appeal with the Joint Appeals Board orMitch, challenging

the decision of 4 February 2009.

By a letter of 8 May the Director General infornted complainant
that the decision to close the cases of reportetaonduct had been
upheld on the ground that her allegations were unded. He stated
that she was not entitled to compensation becahse ptejudice
she identified merely resulted from an administeatdecision taken
against her partner, and not from a decision conegrher terms of
appointment. He also decided not to provide heh wie documents
she had requested, as she had no special intardisé iinformation
contained therein that could justify overriding theuty of
confidentiality the Agency owed to the staff menshehe accused
of misconduct. The Director General agreed to wanesjurisdiction
of the Joint Appeals Board, but reminded her of Haty to act
in compliance with the provisions of the Standavti€onduct for the
International Civil Service. He drew her attentitm paragraph 19
thereof, which provides that: “[a]n internationalikservant who [...]
in good faith [reports any breach of the organiseés rules or
regulations] has the right to be protected agairestrisals or
sanctions”, adding that “[w]here such good faith sisown to be
lacking, the inverse shall apply”. That is the dami the complainant
impugns in her first complaint.

The Director of the Division of Human Resourcesinied the
complainant by a letter of 11 September 2009 tmatieputy Director
General, Head of the Department of Management,cbadidered the
allegations of misconduct she had raised in Nover2b88 together
with the statements of the staff members concermed that, in
accordance with paragraph 4(d) of Appendix G, hd dacided
to close the cases because no misconduct had lmeemd.fOn
15 September the complainant wrote to the Director Banasking
him to review that decision and to provide her wile statements
received from the staff members she accused ofomikcct. She also
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requested him to state the reasons for decidinghiraallegations of
misconduct were unfounded. In the event that heuests were
denied, she asked him to waive the jurisdictiorthaf Joint Appeals
Board and to grant her leave to appeal directipéoTribunal.

By a letter of 19 October 2009 the Director Genéndébrmed
the complainant that the decision to close the scase reported
misconduct had been upheld because her allegatieres unfounded.
He stated that the matters to which she referréahdi constitute facts
warranting administrative or disciplinary action aagst the staff
members concerned. He added that he would not geoler with
a copy of the statements of the staff members skbasad, on the
grounds that they were confidential. Referring t® lbtter of 8 May
2009, he reiterated that she had no special irttereglhat information
that could justify overriding the duty of confidality the Agency
owed to the staff members in question. The DireGeneral agreed to
waive the jurisdiction of the Joint Appeals Boardt lreminded
the complainant that, even though she had a rggbtibmit legitimate
reports of suspected misconduct, she also had Agatibn to act
in compliance with the provisions of the StandaofisConduct for
the International Civil Service. Considering théwne and tone of her
allegations, together with the fact that they didt mrelate to
her personally, he observed that she might notchegain compliance
with the aforementioned Standards. That is the stati the
complainant impugns in her second complaint.

The complainant again wrote to the Director Geneoal
12 November 2009 stating that she disagreed wahdecision and
requesting payment of the compensation listed infinet complaint
before the Tribunal, plus a further 100,000 euros &dditional
physical and moral injury.

B. The complainant criticises the Agency’s failuretéfie adequate
measures to improve the unhealthy working envirarimia the
Division where she works. She submits that heritligand reputation
have been and continue to be harmed, in partibdeause she works
in the Division where her partner used to work. §hiter colleagues
include staff members who were “against” her partr@&he argues
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that the impugned decision is tainted with abus@afer insofar as
the Director General refused to disclose his rem$onconfirming the
closure of the cases of reported misconduct. Sieefucontends that
her partner suffered “severe material prejudice’haswas illegally
dismissed and did not find other employment théeeaf

She indicates that she is concerned that the Agemgit take
“reprisals or sanctions” against her for havingoreéed misconduct.
She stresses that the Director General threategredith “reprisals or
sanctions” in the first impugned decision and thatexpiry date of her
appointment is approaching.

In addition, she alleges undue delay in dealindp \wér reports of
misconduct. She indicates that it took almost teontms for the
Agency to reply to her memoranda of November 2008.

In her first complaint the complainant asks thebiinal to set
aside the impugned decision and to order the Agdncpay her
200,000 euros “for the physical damage and forntioeal prejudice
[she] suffered”. She claims exemplary damagesHer“very serious
material damage, for the consequential damage andhg moral
and professional prejudice [her partner] sufferefihe exemplary
damages should include compensation in an amoumiagnt to
the gross salary and allowances her partner woale heceived had
he been working between March 2006 and the datestatiitory
retirement, as well as 3,459 euros — which cormedpdo the last
net base salary paid to her partner — for each mogitveen May 2004
and February 2006. She also claims reimbursementhef costs
incurred by her partner “for his defence” togetivith all the medical
costs he has incurred since 4 March 2006. Ladily,seeks 8 per cent
interest on all amounts claimed in relation to pertner. In her second
complaint she asks the Tribunal to quash the imedgtecision and to
grant her the relief claimed in her first complaiGhe also claims
100,000 euros for the “additional physical damage &..] moral
prejudice [she] suffered”. In both complaints, sisé&s the Tribunal to
hear her partner as a witness.
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C. In its replies the IAEA submits that the complaingse
irreceivable. It contends that the complainant hamsistently
characterised her grievances in terms of actioasvtiere taken by the
Agency, through its officials, solely with respéather partner. Indeed,
she reported misconduct in relation to actions dlénot concern her
terms of appointment but those of her partner. ideee, she has failed
to produce evidence of direct injury, as the finahconsequences of
her partner's dismissal for the “household” areammected with any
decision taken with respect to her. In its view lo&ims areres
judicata so far as her partner is concerned, and her contplamount
to a request for review of Judgments 2604 and 2B5&, it argues,
constitutes an abuse of process and an attempnhdermine the
Tribunal’s rulings. It indicates that the complaitia submissions
during the Appendix G procedure were similar tosth@reviously
received from her partner. Referring to the cage the defendant asks
the Tribunal to impose a “monetary penalty” on toenplainant for
having filed a vexatious complaint.

The Agency emphasises that it acted in good faith examined
the complainant’s allegations of misconduct in adaace with
applicable procedure. All the accused staff memben® informed of
the allegations made against them and they wergested to provide
their statements thereon. The defendant wondersthevwomplainant
obtained a copy of an e-mail of 19 December 2007chvwas not
addressed to her. It indicates that the e-mail pasted from the
computer of one of the recipients who asserts ghatdid not give a
copy to the complainant or anybody else.

D. In her rejoinders the complainant maintains heragleShe
contends that she was personally injured and the@tstnessed some
of the acts of misconduct she reported. She agbattshese acts were
not considered by the Tribunal in Judgments 26 2656, and that
her complaints are not requests for review of thedgments.

She alleges a serious breach of due process intlibatAEA
withheld her written statement of 22 December 266 the Office
of Internal Oversight Services and thus prevented from being
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able to show that she herself had suffered pregud@be adds that she
cannot be sure that the Agency reviewed her altggabf misconduct

in accordance with the applicable rules, sinceeftiged to provide

her with the statements made by the staff membkes axcused

of misconduct and did not explain why it had codeld that her

allegations were unfounded. With respect to thegell abuse of
process, she points out that it is the first tirhattshe has filed

complaints with the Tribunal.

E. In its surrejoinders the Agency maintains its posit It
rejects the allegation of breach of due processlingdthat the
written statement of December 2004 concerned ttepesision of
the complainant’s partner. With respect to theest@ints made by
the staff members accused of misconduct, it re#gerahat the
complainant had no special interest in the inforomatontained in the
documents she requested that would have justifiedrioling the duty
of confidentiality owed to the staff members acclusé misconduct.
Indeed, she was a mere reporter of misconduct ahdhe accused.
Furthermore, it had already explained to her theat ddlegations of
misconduct were considered to be unfounded bedaersaccusations
involved administrative matters pertaining to adiparty, namely her
partner.

CONSIDERATIONS

1. The facts and legal issues raised in the complégawo
complaints are in all material respects the samasequently, the
complaints are joined to form the subject of a l@mgling.

2. The complaints arise from a series of interofficenmranda
that the complainant sent to the Director of theifddn of Human
Resources in 2008, in which she made allegationmis€onduct on
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the part of a total of 15 staff members of the Agerirhe alleged
misconduct concerned the treatment of the compiéimapartner,
Mr M. R., a former staff member, who was suspenftech duties
in December 2004 and subsequently dismissed, l4thsiolater,
for serious misconduct. The complaints Mr M. R.ded with the
Tribunal against his suspension and dismissal wseissed in
Judgments 2604 and 2656 respectively.

3. Following a review of the complainant’s allegatiprthe
receipt of statements from each of the staff memtsacused of
misconduct and a recommendation from the Diredttine Division of
Human Resources (the key document), the DeputycioireGeneral
responsible for the Department of Management détech in two
separate decisions, that each case was unfounddd should,
accordingly, be closed.

4. The complainant requested a review of these dessio
together with leave from the Director General tpead directly to
the Tribunal in the event of a negative reply. 8ls® requested copies
of the staff members’ statements and the key dontr@» 8 May and
19 October 2009 the Director General upheld thésaats to close the
misconduct cases, denied all of the claims for camsption, and
declined to provide the requested documents. Theplzonant
impugns these decisions in her two complaints, esitiee Director
General also agreed to waive the jurisdiction af floint Appeals
Board and to authorise the filing of direct comptai with the
Tribunal.

5. The complainant claims a breach of the Agency’sgakibn
to treat staff members with dignity and to avoidusiag them
unnecessary injury. She also pleads that the IABésed its power.
She asks the Tribunal to quash the impugned desisiod to award
exemplary damages “for the very serious materiahatge, for the
consequential damage and for the moral and profesisiprejudice
Mr [M. R.] suffered”, detailed under B above, and award of
damages for the “physical damage and for the mangjudice [she]
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suffered”. She also seeks costs, including costsingr from
Mr M. R.’s previous complaints before the Tribunal.

6. The defendant submits that the complainant lacksdéng on
the ground that she pleads no real connection leetwerself and the
impugned administrative actions. She also lacksdatg insofar as she
seeks to challenge substantive aspects of decisioamely the
decisions to close the misconduct cases. In tigiarde it submits that
the complainant has only procedural rights purst@ttie terms of her
appointment. The Agency refers to the doctrineresf judicata and
argues that the complaints are an abuse of protesks the Tribunal
to dismiss the complaints as irreceivable and tardwosts against the
complainant along with any other penalty it deeprapriate.

7. The Tribunal concludes that, with the exception of
two matters considered below, the complaints arecdivable.
Article 11(5) of its Statute provides, inter alighat the Tribunal is
“competent to hear complaints alleging non-obsargain substance
or in form, of the terms of appointment of offigand of provisions of
the Staff Regulations”. Further, it is well estahkd in the case law
that standing is contingent on a complainant demnatiisg injury,
although that need not be present injury. As thibuhal stated in
Judgment 1712, under 10, “[tlhe necessary, yetcserit, condition of
a cause of action is a reasonable presumptionthieatiecision will
bring injury”.

8. First, it is observed that the complaints are notatled at
the complainant’s terms of appointment. Instead, cbmplaints are
cast in terms of actions taken with respect to MrRM To the extent
that the complainant claims financial and persdmaim stemming
from her partner's suspension and later dismigbal, Tribunal notes
that this has no connection with the present coimislaRather, as
the Tribunal stated in Judgment 1423, under 3, fegision by an
international organisation is challengeable beff@ecourt] only if
it causes the complainant injury”. The present casecerns the
emotional and financial fallout from a dismissahtttaffects a third
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party, consequently the decision being challengeddaused no injury
to the complainant.

9. The Tribunal also accepts the Agency’s submissioat t
the complainant lacks standing to bring a complagginst the
substantive outcome of the misconduct reviews, etfmugh she
reported the alleged misconduct in question. Thaptainant has the
right to submit a report alleging misconduct on thert of a staff
member and has the same right as all other staffiliaes to expect
that the procedures followed as a result of thporewill be carried
out in accordance with Appendix G of the Staff Ratjans and
Staff Rules. However, in the absence of evideneg #he herself
suffered or is likely to suffer injury as a reswt the alleged
misconduct, the complainant does not have a coyollight to
challenge the substantive outcome of the processwifh be shown
later, she has not established that she has suiféers likely to suffer
any injury.

10. The complainant also alleges injury to her diguityaccount
of the Agency’s handling of her partner’'s case #mel fact that she
continues to work with some of the staff members wiere involved
in that case. This, she argues, breached her tight treated with
dignity, a right which the Tribunal acknowledgedJadgment 2067,
under 17. The Tribunal observes that this alleggaty is in no way
related to the subject matter of the present camgla

11. With regard to the two above-mentioned matters Athency
admits that in relation to one of the matters Gisen
the complainant’'s pleadings there is a connecti@iwéen the
complainant and the administrative action. In hegort of 27 June
2008 alleging misconduct, the complainant claina the Division of
Human Resources failed on 22 December 2004 to fdrwan
unsolicited written statement of which she wasahthor to the Office
of Internal Oversight Services. She contends thafdilure to transmit
the statement was an oversight of possibly detexting import in Mr
M. R.’s case and constitutes an abuse of powehndAgency.
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12. Without deciding whether there was in fact a faluo
transmit the letter, the Tribunal observes that biaem alleged is
in relation to Mr M. R. and not to the complainaAt such she has
neither standing nor a cause of action in thisnekga

13. The complainant also claims that she was entiteckteive
detailed reasons for the decisions to close thmwsircases, the staff
members’ statements in response to her miscontlagations and the
“key document” containing the recommendations effiirector of the
Division of Human Resources to the Deputy Dire@eneral.

14. In Judgment 1369, under 28, the Tribunal madedHheving
observations on the duty to give reasons:

“The duty to explain a decision is a general ppieiof administrative
law: the decision-maker must at least give suctestant of the reasons for
the decision that anyone it affects may defendrigists and the Tribunal
may rule on any case before it. But the conterthefduty will vary with
the nature of the decision.”

15. Under a principle of administrative law, as a réporof
misconduct and a person not affected in any waythgy alleged
misconduct itself, the complainant is not a persdfected by the
decision and, accordingly, is not entitled to beegi any reasons for
the decision. The Tribunal also observes that thgpefdix G
procedure does not make any provision for the tepaf alleged
misconduct to receive any kind of notification.

16. As to the complainant’s reliance on Judgment 2#52tlie
proposition that she is entitled to disclosure i statements of the
staff members in response to her allegations ofoniduct and the key
document, it is misplaced. That decision concemiedlosure to the
staff member accused of misconduct and not to éperter of the
misconduct.

17. The remaining question is whether the two compdaint
constitute abuses of process. The Agency submits ttiey do. It
argues that the complaints are “thinly-disguisetiérapts on the part
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of Mr M. R. to re-litigate his case and collatetacks on the
Tribunal’s two judgments. The Agency takes the tmsithat by

challenging issues and sub-issues relating to idesisthat have
already been confirmed by the Tribunal, the conmglai is engaging
in the sort of vexatious behaviour to which thebtinial referred in
Judgment 885, under 3, when it held that an org#nois in an

appropriate case could “[...] invite the Tribunal rjost to dismiss

[the] complaint but to declare it vexatious andgevwehappropriate, take
any further action it thinks fit”. In response, tb@mplainant notes that
while her pleadings are “user-unfriendly”, her momportant claims

are that each of the above-mentioned reports coneery serious
misconduct and that the decisions of the Tribunaludgments 2604
and 2656 were rendered on the basis of “overridiigapprehensions
of fact”, as confirmed by the Tribunal in Judgméw52. From a
reading of the complainant’s pleadings it is evidiat her argument
is grounded on her belief that these judgments weisearriages of
justice.

18. The Tribunal finds that the complaints are an gteto
re-litigate matters already decided in which thenptainant has no
legitimate interest. They therefore amount to ansabof process and
the application for hearings of the complainant'artper must
be dismissed. Without wishing to condone the briggof these
complaints in any way, the Tribunal will not now keaan award of
costs against the complainant. However, should phbesist in
attempting to re-litigate matters already decidedvhich she has no
legitimate interest, the Tribunal may be left with alternative but to
award significant costs against her for persisauise of process.

DECISION

For the above reasons,
The complaints are dismissed.
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In witness of this judgment, adopted on 10 Noven#t¥rl, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr @jnge Barbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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