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Registry’s translation,
the French text alone
being authoritative.

112th Session Judgment No. 3077

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr R. N. againgte
International Labour Organization (ILO) on 5 Noveanl2009 and
corrected on 22 December 2009, the Organizatiomplyr of
4 February 2010, the complainant’s rejoinder of N2drch and the
ILO’s surrejoinder of 28 May 2010;

Considering Article Il, paragraph 1, of the Statok¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, an Argentine national born in 1988tered
the service of the International Labour Office, th®’'s secretariat,
in 1993 at grade G.3. After being initially empldyen short-term
contracts, he was granted a fixed-term contract986, which was
renewed periodically before being converted into appointment
without limit of time on 1 January 2007. At the el time he was
carrying out duties at grade G.4.
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On 14 November 2007 a competition was announcedtifer
G.5 post of Assistant Supervisor of the Spanish-Pescessing Unit.
The shortlisted candidates, who included the coimaid, underwent
technical evaluation consisting of an anonymoustteni test and
an interview. The complainant was informed by anagt of 9 August
2008 that his application had been unsuccessfuksuaat to
paragraph 13 of Annex | to the Staff Regulationghef International
Labour Office concerning recruitment procedure,then requested
an interview with the responsible chief in orderotiain feedback on
the technical evaluation. This interview took plame 20 August. As
he was dissatisfied with the result of this intewj in accordance with
paragraph 14 of the annex he requested a writsggonse, which he
received on 5 September.

On 2 October 2008 the complainant submitted a grieg to the
Joint Advisory Appeals Board. The latter asked taveh the
competition file forwarded to it, examined the file cameraand
issued its report, in Spanish, on 12 June 2009. Bbard, having
stated that it had been guided by the Tribunal’§-@stablished case
law according to which an appointment, being ardisgnary decision,
is subject to only limited review, recommended dgsal of the
complainant’s grievance on the grounds that it wagunded. The
Executive Director of the Management and Admintiira Sector
informed the complainant in a letter of 29 July 2@bat the Director-
General had decided to endorse that recommenddfioat is the
impugned decision.

B. The complainant submits first that the impugnedisiec is
tainted with an error of law because, in his viewundertaking only a
limited review of the decision not to appoint himthe post for which
he had applied, the Board misconstrued the scopis abmpetence,
thereby depriving him of his right to an effectiméernal appeal.

He then contends that the adversarial principle Wsached,
because he received no information about any ofitdras in the
competition file which the Board had examiriaccamera He regrets
that the Board did not say why it regarded the digeso confidential
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that it could not divulge the contents thereof dgrithe appeal
procedure, which was itself confidential.

Lastly, the complainant holds that the competitiorocedure
proper was also flawed, in that the provisions ahéx | to the Staff
Regulations were breached, because none of thédedesl underwent
the compulsory assessment by the Assessment Centre.

The complainant seeks the setting aside of the dgmed
decision, the cancellation of the competition powe and resultant
appointment, redress for the injury suffered, amaward of costs.

C. In its reply the ILO begins by pointing out that ig well
established in the case law that an appointmenarbynternational
organisation is a discretionary decision and a$ ssisubject to only
limited review by the Tribunal. It notes that, ungmragraph 17 of
Annex | to the Staff Regulations, in the event @ri@vance regarding
recruitment, the competence of the Joint Advisomppéals Board
is confined to determining whether or not there basn a procedural
flaw or unfair treatment. Nevertheless, it infersnii the fact that
the Board concluded that no unfair treatment hadiwed that, when it
examined the competition filen camera it also examined the
candidates’ qualifications.

Referring to Judgment 2648 the Organization subthis if, in
the case leading to that judgment, the Tribunal datsidered that the
examinationin cameraof the competition file by the Board violated
the adversarial principle, it would have said so.

The ILO explains that paragraph 2 of Circular Nob26
Series 6, of 12 January 2005, which confirms atmedollowed since
2003, states that “[s]taff recruited through thenpetitive process into
the G.1-G.4 band no longer require assessmenthbyAssessment
Centre] to be considered for promotion through ci&a or
reclassification into the G.5-G.7 level”. It alscmonements that,
according to paragraph 6 of Annex | to the StaffyRations, the
role of the Assessment Centre is to determine venetiandidates
are “suitable for appointment at the level of cotepee and
responsibility to which the job pertains”. It emglses that, since all
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the candidates shortlisted for the G.5 post adsemitiwere in the
G.4 grade and were also internal candidates, whielnt that the
Administration was familiar with their ability, asssment by the
Assessment Centre was unnecessary in this case.

Further to the Tribunal's request that the succeésséndidate
be invited to submit any comments she might havéhencomplaint,
the Organization annexes two documents to its réphe is a minute
of 22 January 2010 in which this candidate stabes she disputes
the French translation of the Joint Advisory ApgeBlard’s report
supplied by the complainant. The other is a “conepleaccurate
translation” of this report supplied by her.

D. In his rejoinder the complainant, referring to fménciple of the

hierarchy of rules, contends that the Staff Regaiat which in his

opinion required that all candidates should undeagsessment
by the Assessment Centre, cannot be amended bscudaci In his

view, this assessment remains compulsory until dimb as a draft
amendment of the Staff Regulations is adopted. Iste says that he is
“astonished” that the Organization agreed to predbe translation of
the Board's report furnished by the successful ihted. He requests
that the document in question be removed from ileeahd that the
ILO be censured for having made unfair use of thesiility offered

to the said candidate to express her views.

E. In its surrejoinder the Organization maintains thatthis case,
assessment by the Assessment Centre was not camputsays that
in producing the successful candidate’s responsevas merely
complying with the Tribunal’s request “to the lettdt points out that
it had also annexed to its reply a translation tef Board’'s report
prepared by its own services.

CONSIDERATIONS

1. The complainant has been employed by the ILO si98S.
He was carrying out duties at grade G.4 when hdieapor the
G.5 post of Assistant Supervisor of the Spanish-Pescessing Unit,
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which had been advertised on 14 November 2007. rigatieen

shortlisted, he had to undergo technical evaluatomsisting of

an anonymous written test and an interview. On @usti 2008 he
was informed that his application had been unsstoksAs he was

dissatisfied with the result of the interview whible had requested
with the responsible chief in order to obtain femtidbon the technical
evaluation, the complainant asked the responsitief ¢or a written

response, which he received on 5 September.

On 2 October 2008 the complainant submitted a grieg to the
Joint Advisory Appeals Board in which he contendsdr alia that he
had been discriminated against in the course ofctmpetition and
that the members of the Selection Board had nedactdependently.
He also took issue with the fact that he had nehbevited to undergo
assessment by the Assessment Centre, which hedeoisio be
compulsory. After a preliminary examination of tbase, the Board
asked the Human Resources Development Departmeseni it the
competition file, which it then examinad camera In its report of
12 June 2009, written in Spanish, the Board recomdee that the
Director-General dismiss the grievance as unfounded

By a letter of 29 July 2009 the Director-Generdbimed the
complainant of his decision to follow this recommdation and to
dismiss his grievance. It is that decision whicte tbomplainant
impugns before the Tribunal.

2. At the request of the Tribunal, the ILO forwardelke t
complaint to the candidate who had been succeissthe competition
and invited her to submit any comments she migkie h&this person
did not submit comments, but stated in a minut@2flanuary 2010
that she was submitting a translation of the Baardport which she
considered to be more faithful than that suppligdhz complainant.
In his rejoinder the latter argues that, by appeqdhis translation to
its reply, the Organization acted unfairly and ddotherefore be
censured.

This criticism is misplaced. The Organization didl more than
forward to the Tribunal, without comment, the rasg® that it had
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received from the successful candidate further he Tribunal's
request.

Furthermore, the Tribunal has in any case refeoelg to the
translation of the Board’s report supplied by thgabization.

3. The Board stated in its report that it had beerdemiby
the Tribunal's well-established case law accordiog which an
appointment is a discretionary decision, and thaherefore had to
confine itself to determining whether or not unféieatment had
occurred and whether the competition procedure leeh flawed.
It added that it was not called upon to “give ifginion on the
candidates’ respective merits”. Having thus defiriesd power of
review, it recommended the dismissal of the grieeaon the grounds
that all the candidates had been subjected toahe gprocedure, had
answered the same questions and had sat the sstmghieh had been
marked anonymously and independently, and that shecessful
candidate had been considered to have the begficptains and skills
for the post.

The complainant submits that the Board, in undertplonly a
limited review of the decision not to appoint himthe post for which
he had applied, assumed the role of an adminigtradiourt and
deprived him of his right to an effective interregpeal. The Board
was certainly wrong to rely on the case law regaydhe Tribunal’s
limited power of review when defining its own corngece (see
Judgment 3032, under 10), and the complainantgist io say that
the Board is not an administrative court whose selgponsibility
in principle is to review the lawfulness of decisio which are
challenged. However, in this case the Board's povwgelin fact
restricted by paragraph 1in, fine, of Annex | to the Staff Regulations,
which specifies that a grievance concerning recreiitt may only be
based on “a procedural flaw or unfair treatment”.

The plea that the Board misconstrued the scopts @bimpetence
is therefore unfounded.
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It is true that, insofar as it requires the Boardlétermine whether
any unfair treatment might have occurred, the abogationed
paragraph 17 does not exempt it from considerirgy ¢andidates’
abilities and merits, but in the instant case thgbrecisely what the
Board did. Indeed, it required the production @ tthole competition
file, and the reasons underpinning its recommeadashow that it
took care to determine whether the decision to addscthe
complainant’s candidature was based on a procedlasal or unfair
treatment. The complainant was therefore not degrim any way of
his right to an effective internal appeal.

4. The complainant takes the Board to task for haviogated
the adversarial principle by not giving him accesshe competition
file, or by not even being prepared to discuss fdrethe file was so
confidential that all or part of it had to be keptret.

The Board’s procedure is governed by Annex IV te Sitaff
Regulations, paragraph 20 of which provides thajll“jproceedings
of the Board are confidential” and that “[a]ny brkadf confidentiality
shall be considered serious misconduct”. In theveboentioned
Judgment 3032 the Tribunal held that the Boardis camera
consultation of a competition file did not condiitia procedural flaw
warranting the quashing of the impugned decisioncahdidate in
a competition is not in fact entitled to consule thecords of the
Selection Board’'s deliberations or to know the tdgnof the other
candidates who have been eliminated (see JudgrbB6isunder 4(b),
and 2142, under 16 and 17). In the instant caisengécessary to abide
by this rule of confidentiality, the purpose of whiis to protect both
the general interest, thereby ensuring the Orgtaiza proper
functioning, and the candidates’ privacy. The cam@nt, who was
able to obtain all the relevant information frone tresponsible chief
and to express his opinion thereon, also had aarappty to comment
as he wished on the ILO’s substantive argumentsgluhe internal
appeal procedure.

It follows that this plea must also be dismissed.
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5. The complainant further submits that the compaetitio
procedure was flawed in that none of the candidatederwent
assessment by the Assessment Centre, which he ageampulsory.

The Board examined the lawfulness of the recruitnpeaocedure
applied in the Organization, having regard to tlet fthat some
candidates must undergo assessment by the AssdsSemne while
others do not have to do so. It considered howtnagrthe fact that the
complainant was not invited to sit this test hadsea him no injury
because he was one of the shortlisted candidates.

In its reply the ILO bases its argument on paragrapf Circular
No. 652, Series 6, of 12 January 2005 — which cmsfia practice
introduced in 2003 — stipulating that “[s]taff raited through the
competitive process into the G.1-G.4 band no longequire
assessment to be considered for promotion throughact®on or
reclassification into the G.5-G.7 level”. The Orgation adds that
since, according to paragraph 6 of Annex | to ttedf Regulations, the
role of the Assessment Centre is to determine venethndidates in a
competition are “suitable for appointment at theeleof competence
and responsibility to which the job pertains”, asseent of the
suitability of internal candidates is superfluous pmintless, as the
Administration is familiar with their ability. It jws attention to the
fact that in the instant case all the shortlisteddidates, including the
complainant, were internal G.4 candidates compeforga post at
grade G.5 and contends that it was therefore ussace to submit
their candidature to the Assessment Centre.

In Judgment 2833, under 8, the Tribunal expressesindlar
opinion. The complainant has not put forward amguarent that would
warrant reconsidering the merits of that precedemhich was
confirmed in Judgment 3032, under 21, to whichrezfee has already
been made.

Hence this plea must be rejected.

6. Since none of the complainant's pleas succeeds, the
complaint must be dismissed in its entirety.
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DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 18 Novemi2érl,

Mr Seydou Ba, President of the Tribunal, Mr ClaiRtuiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as d@atherine Comtet,
Registrar.

Delivered in public in Geneva on 8 February 2012.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



