Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

Registry’s translation,
the French text alone
being authoritative.

112th Session Judgment No. 3067

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr E.E.E. A. aga the
Technical Centre for Agricultural and Rural Coopiera (CTA)
on 5 January 2010, the Centre’s reply of 1 Aphk tomplainant’s
rejoinder of 20 May and the CTA'’s surrejoinder oiégust 2010;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a Beninese national born in 19okhed
the CTA on 11 May 2009 as an accountant. His app&nt for an
indefinite period of time was subject to the satisbry completion of
an initial trial period of six months’ duration. Bog his first three
months of service he produced two progress repamteering the
periods May-June 2009 and July 2009 respectivety.6CAugust, in
other words at the end of the first three monthkisftrial period, the
Head Accountant drew up a report on his ability gmdfessional
performance in which a number of shortcomings wested. On the
following day the Director of the Centre informeldetcomplainant
orally that he had decided to terminate his contveith immediate



Judgment No. 3067

effect, as his service since the beginning of pigomtment had been
deemed unsatisfactory.

On 31 August 2009, relying on Article 66 of thefSRegulations
of the CTA, the complainant sent the Director “gapeal requesting
the cancellation” of the decision to dismiss hiniiech he considered
to be unfounded, and asking the Director to semnd d&icopy of the
decision, which he had not yet received. By a letfel4 September
the Head of the Administration and Human Resouf@epartment
replied that the Centre had taken due note of dhaptainant’s letter of
31 August and reminded him that on 13 August he digled a final
account statement. He appended to this letter ébisidn in question,
dated 7 August 2009, in which the Director infornted complainant
that his trial period was being ended with “immeeideparture”. It
was stated that this decision was based inter afiathe Staff
Regulations of the CTA, the specific warnings hd heceived from
the Head Accountant regarding the urgent need tprawe his
performance significantly and the unsatisfactoryireof his service.

On 11 November 2009 the complainant sent the Ewxecut
Board of the CTA a letter in which, referring totitle 67 of the Staff
Regulations and Annex IV thereto, he requestedatty@intment of
a conciliator. By a letter of 8 February 2010 theebtor informed
the complainant that his request was “inadmissjbleécause he
had not previously lodged an internal complainthimithe meaning of
Article 66(2).

In his complaint form the complainant states thaishchallenging
the implied decision to reject his request of 1&mnber 2009.

B. The complainant considers, first, that the Centceradbt comply
with Article 24(2) and (3) of the Staff Regulatiorizecause he was
not notified, at once and in writing, of the deaisito dismiss him
and the decision does not rest on any genuine @affidisnt grounds.
He asserts that, during his trial period, he resino warning that
his service was unsatisfactory or that he migheé Ibs job, nor any
assessment report. He emphasises that althougmfbemed his
superior, the Head of the Administration and Hunfdesources
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Department, of his concerns, the latter was unteeemnd gave
him little support. He argues that the Centre adtetbreach of the
Tribunal's case law and of general principles o¥ lay failing to offer

him a chance to improve. Moreover, he submits timtismissal was
wrongful since the Director — according to the exyitions which he
provided on 7 August 2009 — based his decisioméormation from

staff members who, in his view, were not in a positto judge his
work.

Second, the complainant contends that the decistaich was
sent to him on 14 September 2009 had been backtatédAugust
2009 and that the reasons it contains differ froosé supplied by the
Director at the meeting of 7 August 2009. In hignam, this betrays
the Centre’s bad faith. He also states that thesidecis based on
documents and facts which are incorrect, or whbehbeen invented
“in an attempt to make an unlawful decision lawful’astly, he
submits that his dismissal caused him extremelpgemoral injury
and damaged his professional reputation.

He requests the cancellation of the impugned detiand claims
damages for material injury in an amount equivalenfive years’
salary, allowances and benefits. He also claim€0€0,euros as
compensation for the moral injury which he conssdee has suffered,
and costs in the amount of 4,250 euros.

C. Inits reply the Centre contends that the compliiritreceivable,

because the complainant did not lodge an interaaiptaint against
the dismissal decision of 7 August 2009, as he reggsired to do

under Article 66(2) of the Staff Regulations. Altlyt he described his
letter of 31 August 2009 as “an appeal requestiegcaincellation” of

the decision, it did not constitute a complaint hivit the meaning

of Article 66. By directly requesting conciliationhe complainant
“skipped” a pre-litigation phase and therefore ddilto respect the
requirements of Article 67 of the Staff Regulations

On the merits and subsidiarily, the Centre subntiitat the
dismissal decision was in accordance with Articke & the Staff
Regulations. Indeed, although there was some dilayo the summer
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holidays, a written version of this decision, sumsiag

the grounds for dismissal which were explained &taid during
the meeting of 7 August 2009, was sent to the caimght on
14 September 2009. The defendant adds that theialedn question,
based on Article 35(a) of the Staff Regulationdaisful. It holds that
the complainant did not prove that he had the sitgujualifications for
his post, although he received adequate advice gudance.
Moreover, he received several warnings about tladitgof his service
and he took part in meetings the purpose of whiak 1@ “review [his]
performance level”.

The Centre asks that the complainant be orderpéytdt costs.

D. In his rejoinder the complainant asserts that limmaint is
receivable, since the letter of 31 August 2009 waemplaint within
the meaning of Article 66 of the Staff RegulatioRe points out that
the Centre never raised this matter prior to thasitn of 8 February
2010. In his opinion, that decision is unlawful &ese it was taken by
the Director and not by the competent body in t@se, namely the
Executive Board.

E. In its surrejoinder the Centre states that the fhat the Head
of the Administration and Human Resources Departneplied
to the request made on 31 August 2009 demonstilaaest was not
a complaint, because the Director alone is autbdri®d reply to
complaints.

The Centre requests the Tribunal to hear the gaitierder that
the complainant may be confronted with an itemvadence.

CONSIDERATIONS

1. The complainant was recruited by the CTA as an atamt
from 11 May 2009. His appointment for an indefingteriod of time
was subject to an initial trial period of six mositduration.
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2. His superiors found from the first weeks of his émgment
by the Centre that his performance did not meetabairements of his
post.

3. As in the Centre’s opinion the efforts made to rdynéhis
situation had proved fruitless, the Head Accountadicated, in a
report drawn up on 6 August 2009 with a view toeassg the
complainant’s merit at the end of the first halfhié trial period, that
he displayed serious professional shortcomings.

4. On 7 August the complainant was called to a meaetiith
the Director of the Centre, during which the latsnounced that he
had decided to cut short the complainant’s trialquband therefore to
terminate his appointment as from that same day.

5. The complainant then sought to challenge this @®tis
through the internal appeal procedures providedirioArticles 66
and 67 of the Staff Regulations of the CTA. Thevmions in question
establish two successive procedures which the stainber must
use before referring a case to the Tribunal. Unktticle 66(2) staff
members who intend to challenge a decision adweedédcting them
must submit a “complaint” to the Director of ther@re within a period
of two months. A “complaint” is defined as “a weitt document
requesting that an amicable solution be found te tlispute in
guestion”. In the event of a decision rejecting toenplaint, which
may be implied where the Director has not notifiésl decision to the
staff member concerned within a period of two men#rticle 67
provides that a conciliation procedure must beaatet in accordance
with the provisions of Annex IV to the Staff Regiidais. Pursuant to
Article 4(3) of this annex, the staff member mukert send the
Executive Board a request for the appointment odreciliator, whom
the Board must appoint within 45 days. The cortcitishus appointed
must propose the terms of a “just and objectivdlessent of the
dispute” after examining the written submissionsboth parties, in
accordance with the procedure laid down in Artitlend after “a fair
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hearing of [...] the parties”, each of whom “may lepnesented or
assisted by an agent of his choice”.

6. On 31 August 2009 the complainant sent the Directior
the Centre a letter in order to lodge an “appealiresy the decision
to terminate [his] employment contract”, in whicle lsought, “in
accordance with Article 66 of the Staff Regulatiarighe CTA”, the
“cancellation” of the “oral decision of 7 August@®, on the grounds
that he “consider[ed it] to be unfounded”. As hel Im®t yet received
the written version of this decision, he also refee that it be sent to
him.

7. On 14 September the Head of the Administrationtamhan
Resources Department replied — without expressiinst an opinion
on whether the appeal was well founded, but imglyirat he regarded
it as groundless — that the Centre had “take[n] mhte of the content
of [the complainant’s] letter of 31 August”. He évged a copy of the
written version of the decision of 7 August.

8. On 11 November 2009, that is after the expiry & tvo-
month time limit following the lodging of a compidi mentioned in
Article 66(2) of the Staff Regulations, the compbait, acting
on the basis of Article 67 and of Annex IV, serg Executive Board a
request for the appointment of a conciliator witkiew to resolving
the dispute.

9. Since no conciliator was appointed by the ExecuBeard
within the 45-day period stipulated in Article 4(8) Annex IV, on
5 January 2010 the complainant filed a complairthwine Tribunal,
challenging the implied decision to reject his egfufor the opening of
a conciliation procedure.

10. By a letter of 8 February 2010 the Director of G&A
informed the complainant that he “consider[ed] tttegre [was] no
reason to grant [his] request for conciliation”. s opinion, this
request was in fact “inadmissible” because the daimant “ha[d] not
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[previously] lodged a complaint within the meanioigArticle 66(2)”
of the Staff Regulations of the CTA. In view ofgtéxpress rejection
in the course of the proceedings, which has thpkced the implied
decision initially impugned before the Tribunalethresent complaint
should be deemed to be directed against this neiside.

11. The complainant seeks the setting aside of thesidecin
gquestion and also asks the Tribunal, inter aliagrter the Centre to
pay him a sum equivalent to five years’ pay by wdymaterial
damages and compensation in the amount of 40,0@% dar moral
injury.

12. The Centre argues that the complaint is irreceaa
develops the reasoning set out in its letter ofe®r&ary 2010 by
submitting that, as the complainant did not, in dEnion, file an
internal complaint against the decision of 7 Augk809, and as he
could not therefore request the opening of a c@aticih procedure, he
did not exhaust the internal means of redress aailto CTA staff.
The Centre infers from this that the present complia irreceivable
pursuant to Article VII, paragraph 1, of the Stataf the Tribunal.

13. The Tribunal will not, however, accept this arguten

14. In support of its contention that the letter of 8lgust 2009
did not constitute a complaint within the meanirigAdticle 66(2) of
the Staff Regulations, the Centre submits thatdbmplainant, who
indicated in that letter that he was lodging “amead requesting the
cancellation” of the disputed decision, did not fartvard any legal or
factual argument to underpin his challenge.

15. However, neither the fact that the complainant eygd the
word “appeal” instead of the correct term “comptaimvhich appears
in Article 66, nor the fact that he stated thasthppeal sought the
“cancellation” of the said decision, whereas thedireg of this article
refers more broadly to finding an “amicable solatioprevents the
characterisation of the letter in question as aptamt, particularly
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because the complainant had taken care to stabieigypn this letter
that he wished to avail himself of the provisiofisAdicle 66 and had
sent the letter to the Director of the Centre, whas the competent
authority for examining the complaint.

16. Moreover, the fact that only very brief grounds eveet out
in the complaint in question did not entitle thehawity to which it had
been submitted to refuse to treat it as such, mdritdrender the
complaint inadmissible. Contrary to the CTA’s suksions, there is
no general rule of procedure which requires inteapaeals submitted
by the staff of international organisations to barfally accompanied
by an explicit statement of legal or factual grosindccording to
the Tribunal's case law, for a letter addressedato organisation
to constitute an appeal, it is sufficient that pleeson concerned clearly
expresses therein his or her intention to challetiye decision
adversely affecting him or her and that the reqtlest formulated can
be granted in some meaningful way (see Judgmerits ditder 3,
1172, under 7, and 2572, under 9). The groundssfmh appeals
therefore have to be stated only when the prowsarthe staff rules
and regulations governing them expressly requige #rticle 66(2) of
the Staff Regulations of the CTA states only thatc@mplaint
submitted by a staff member must take the form ofwaitten
document”; it does not stipulate that the staff rnenmust specify the
legal or factual grounds on which he or she intandgly. In addition,
the statement in the complainant’s letter thatdreslered the decision
to terminate his appointment to be “unfounded” gidfact give the
Centre enough information for it to be able to grése substance of
his complaint, bearing in mind the nature of anasams behind that
decision. It was clear that, in essence, the camgth thus meant to
call into question the assessment of his profeasiorerit during his
trial period. In any case, if the Centre felt thia complaint did not
contain sufficient details for it to be able to mxae the complaint and,
as it says in its written submissions, to explaioperly the reasons for
its rejection, it was up to the Centre to ask tlenglainant for
additional information.
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17. Nor is there any merit in the Centre’s argumentt ttie
complainant ought to have filed a new complain¢raffte had received
the written version of the decision of 7 August 208s he had not
received that decision by 31 August, the compldihan challenged it
on the sole basis of the oral communication thereod he was
by no means obliged to lodge a second complainhsgd once he
had taken cognizance of the written version. Indéed singularly
inappropriate that the Centre should rely on thimament since, under
Article 24(2) of the Staff Regulations, it has mumunicate in writing
any decision relating to a specific individual tatce” and, in this case,
it failed to honour this obligation. Moreover, tieibunal notes that
the reason put forward by the defendant to exptasfailure, namely
the slackening of the Centre’'s activity over thanmer holidays,
cannot be regarded as valid in view of the grafatya staff member of
having his or her appointment terminated and tbetfat, in this case,
there was nothing which obliged the CTA to take tihécision — before
the complainant had even completed his trial peroduring the
holiday period.

18. It follows that the complainant did lodge an intdrn
complaint against the decision of 7 August 2009 thiadl this complaint
was undeniably admissible. Although the letter 4fSkeptember 2009
— which, moreover, did not come from the Directonself, who was
the only authority competent to issue a decisiosweh a complaint —
did not constitute a formal reply, the complaintswia any case
implicitly rejected upon the expiry of the two-mbnperiod provided
for in Article 66(2) of the Staff Regulations. Thmpugned decision of
8 February 2010 therefore wrongly rejected as ‘fimiadible” the
complainant’s request for the appointment of a #iaor. The
same conclusion would have been reached even itdhglaint of
31 August 2009 had itself been inadmissible sinmersuant to
Article 67 of the Staff Regulations and Annex \ététo, a conciliation
procedure may be initiated whenever a complaintmstiéd within
the requisite time limit is rejected, irrespecticé the grounds
for its rejection. In addition, the Tribunal notdsat the decision of
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8 February 2010 was not taken by the competentoatythsince,
according to Article 4(3) of the above-mentionede) it was up to
the Executive Board and not the Director of thet@eto decide on the
request to appoint a conciliator.

19. The foregoing considerations lead the Tribunal oy to
dismiss the Centre’s objection to receivability andfind that the
impugned decision was unlawful, but also to notd the complainant
has been unduly deprived of the benefit of the itiation procedure
for which provision is made in the Staff Regulasai the CTA.

20. It should be recalled that, as the Tribunal’'s dagehas long
emphasised, the right to an internal appeal is fagsard which
international civil servants enjoy in addition teeir right of appeal
to a judicial authority. Consequently, save in casdere the staff
member concerned forgoes the lodging of an inteamgeal, an
official should not in principle be denied the pbgdy of having the
decision which he or she challenges effectivelyienwed by the
competent appeal body (see, for example, on thig,pludgment 2781,
under 15).

21. Hence, when it appears that a complainant has been
unlawfully denied the benefit of his or her rigbtdn internal appeal,
the Tribunal often decides — in some instancegsoown initiative — to
refer the case back to the organisation ratherélxamine its merits. A
further consideration justifying this solution ikat it is, of course,
quite possible that a review of the impugned denisby internal
appeal bodies will suffice to settle the disputdiritevely. The
Tribunal has already had occasion to refer casesk bHa an
organisation, with a view to their being submittiedthe competent
appeal body, in a variety of circumstances simitarthose of the
instant case. In one case, the executive head ofgamisation had not
forwarded to the appeal body an appeal which herhiathterpreted
(see Judgment 1007); in another, an appeal lodgdtlve competent
body had wrongly been dismissed as being time-bgsee the above-
mentioned Judgment 2781). This course of actioalss frequently

10
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taken in cases where, even though a complainarigsnal appeal has
been examined by the competent body, the Tribundsfthat this did

not occur under satisfactory conditions, becaugeatiche evidence
was borne in mind, for example, or because of aguoral flaw, and it

is therefore desirable that the matter should bsubmitted to

the appeal body (see, for example, Judgments @4, 2370, 2424 or
2530).

22. In the present case, the need for such referaigislighted
by the fact that, in view of the nature of the tdvade raised by the
complainant and the characteristics of the inteapgeal procedure
which would normally have been available to hingamplaint filed
with the Tribunal does not offer him the possipiliof such an
extensive review of the impugned decision as wdigddprovided by
the said procedure.

23. Indeed, the crux of this dispute lies in the conmaat's
challenging of the assessment of his performanaingithis trial
period, which led to the termination of his appwiaht. However,
according to firm precedent, the Tribunal exercisedy a limited
power of review over such a decision. This decisiglh therefore
be set aside, inter alia, if it was taken in breatsome rule of form
or procedure, if it rests on a mistake of fact dérlaw, or if it
stems from an abuse of authority (see, for examjpldgments 987,
under 2, 1817, under 5, or 2715, under 5). Butasa$ concerns the
assessment of an official’s merits, unless theurrdh finds that clearly
wrong conclusions have been drawn from the evidercwill not
substitute its own opinion for that of the execatihead of
the organisation. In an internal appeal procedespecially in a
conciliation procedure such as that for which psmn is made in this
case, there is on the contrary nothing to preveobraplainant from
challenging the performance assessment and peevapsobtaining a
different one.

24. Furthermore, the very purpose of a conciliationcpdure,
which is to endeavour to resolve a dispute betwieemparties amicably,

11
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implies that the conciliator may have to take actai considerations
of fairness or advisability. In this respect, suahprocedure is
fundamentally different from proceedings before Twdunal, whose
task is plainly not to explore possible settlemesgveen the parties
and which essentially gives a ruling in law. Thie internal appeal
available to the complainant potentially offers hifor the same
reason, greater advantages than those which heermeect to receive
in proceedings before a judicial body.

25. It follows that the decision of the Director of ti@&TA of
8 February 2010 must be set aside and that theifaltwill refer the
case back to the Centre in order that the conoifiaprocedure for
which provision is made in Article 67 of the St&fégulations and in
Annex IV thereto may be held. For the purpose glyapg Article 4 of
the annex, the request for the appointment of acikator, to
which reference is made in paragraph 3, shall bé& shbmitted on
11 November 2009, so that the complainant needepmat this step,
and the 45-day period within which the ExecutiveaBbmust make
this appointment, under the terms of the same paphag shall begin
on the date on which this judgment is delivered.

26. The unjustified refusal to hold this conciliatiomopedure
after the submission of the request of 11 Noven2089 has delayed
the final settlement of this dispute, no matter walution may be
found to it in due course. This decision has tlweeftself caused the
complainant injury for which fair redress may beeayi by ordering the
Centre to pay him compensation in the amount A@guros.

27. In its surrejoinder the Centre requested a headhghe
parties in order to confront the complainant withitem of evidence in
its possession. Since, for the reasons set outealtbe Tribunal will
not examine the merits of the dispute, this reghastbecome moot.

28. As the complainant succeeds in part, he is entitbedosts,
which the Tribunal sets at 1,000 euros.

12
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29. The CTA submitted a counterclaim that the complaina
should be ordered to pay it costs. It is plain frtie foregoing that this
counterclaim must be dismissed.

DECISION

For the above reasons,

1. The decision of the Director of the CTA of 8 Febyu2010
rejecting the complainant's request for the appointt of a
conciliator is set aside.

2. The case is referred back to the CTA in order ¢habnciliation
procedure may be held as indicated under 25, above.

3. The Centre shall pay the complainant 2,000 eure®rpensation
for the injury caused by the delay in finally setjlthe case.

4. It shall also pay him costs in the amount of 1,600bs.

5. The complainant’'s other claims are dismissed, akesCentre’s
counterclaim.

In witness of this judgment, adopted on 10 Novemi2érl,

Mr Seydou Ba, President of the Tribunal, Mr ClaiRtuiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as d@atherine Comtet,
Registrar.

Delivered in public in Geneva on 8 February 2012.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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