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112th Session Judgment No. 3063

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Ms R. dhiast the
International Labour Organization (ILO) on 1 Jut®2 and corrected
on 3 June and the Organization’s reply of 8 Septn#09, the
complainant having declined to file a rejoinder;

Considering Article Il, paragraph 1, of the Statok¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Facts relevant to this dispute are to be founduigthent 2837,
delivered on 8 July 2009, concerning the compldisdinst complaint.

Suffice it to recall that by a letter of 29 Septemk2006 the
complainant — who at the material time was a tegoslin the German
Section of the Official Relations and Documentat®ranch of the

International Labour Office, the ILO’s secretartatvas informed of
the Director-General’s decision not to award h@eesonal promotion
in the context of the 2004-2005 consolidated egercin response to
the complainant's enquiry as to the reasons fos thecision, the
Chairperson of the Personal Promotions Committéanmed her on

9 March 2007 that the personal promotion exercias & comparative
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process and that other candidates had been coedidmrre suitable,
but that her case would be reconsidered “in theéd 20@rcise”.

Although her candidature was indeed reconsideratancontext
of that exercise, the complainant was advised lgttar of 15 May
2008 that the Director-General, acting on a recontaton of
the above-mentioned Committee, had again decidedonaward her
a personal promotion, but that exceptionally hde fivould be
re-examined in the following exercise. As the Dioef the Human
Resources Development Department dismissed theagige which
she had submitted in order to contest that degidime complainant
referred the matter to the Joint Advisory Appeat&fsl on 16 October
2008. In its report of 6 March 2009 the Board reswmnded that the
grievance should be dismissed as groundless. Batter lof 6 May
2009 the Executive Director of the Management awinifistration
Sector informed the complainant that the Directen&al had adopted
the Board’'s recommendation. That is the impugneisam.

B. The complainant points out that she has never lpremoted
since she joined the Office in 1987 and she subrfiitst, that the
procedure laid down in Circular No. 334, Seriessétting out the
personal promotion system, lacks objectivity. SHeo aconsiders
that it lacks transparency, because the terms efcittular prevent
her from ascertaining whether the assessment ofnteit which
had to be provided by her responsible chief — enfthim mentioned
in paragraph 11 of the circular — manifestly codittes her previous
performance appraisal reports.

The complainant further contends that the Pers&mnamotions
Committee overlooked the following “essential” fcthe awarding
of external collaboration contracts to retired ferngolleagues, which
had deprived her of the opportunity to perform &tlevel above
the normal requirements” of her post — the conditrequired in
paragraph 9 of the above-mentioned circular in ore obtain a
positive recommendation from the Committee; an @-ai&2004 from
her then second-level supervisor stating that sbealdvhenceforth
work as a “fully responsible self-revising traneldf the fact that hers
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is the only section not to have a grade P.4 tréorétaviser; the two
special merit increments received during her carber 22 years
of service; and the harassment by her immediatersigor which
led her to file a grievance with the Human Resaurevelopment
Department on 16 February 2007 (see Judgments 30643065
delivered this day, concerning the complainant’sdtrand fourth
complaints).

Lastly, the complainant provides several examplds her
immediate supervisor’s alleged personal prejudgarest her and she
reports facts which, in her opinion, cast seriowmubds on the
Organization’s objectivity as far as she is conedrn

The complainant requests the setting aside of thpugned
decision, redress for the injury that she claim$awe suffered and
costs in the amount of 5,000 Swiss francs.

C. In its reply the ILO informs the Tribunal that, gsrt of the

procedure initiated in response to the complaisagtievance of
16 February 2007, the Director-General orderechaestigation of the
allegations of harassment, which had to be comglbtethe end of
October 2009 at the latest. For this reason, iti$i¢hat the instant
complaint is premature in this respect. The Orgation adds that most
of the complainant’s submissions refer to “allegasi dating back
several years” which are therefore time-barred.

On the merits, the defendant submits that, accgrdm the
Tribunal’'s case law, personal promotion is an ‘opil and
exceptional” measure which is subject to only leditreview by the
Tribunal and that the complainant has not proveasl dRistence of
a flaw which might justify the setting aside of tihgpugned decision.

The ILO further contends that it rigorously abidéy the
procedure laid down in Circular No. 334, Seriedtoints out that
since, under paragraph 11 of the circular, the d¢aimgnt could not be
provided with her responsible chief's assessmentyibtue of the
principle oftu patere legem quam ipse fecisti procedural flaw may
be said to have occurred in the instant case.allvslrattention to the
fact that, after examining several documeéntsamera including the
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above-mentioned assessment, the Joint Advisory @pi&oard found
that there had been no personal prejudice. Thentration produces
that document.

The ILO asserts that all the essential facts waiert into
consideration by the Personal Promotions Committed that the
complainant’s arguments in this respect are irggevin particular, it
explains that the decision to award a number céresi collaboration
contracts was taken in the interests of the GerBection, that the
e-mail of 2004 was merely an internal document eamag the
ad interim organisation of that section and tha tomplainant’s
administrative file recorded her special merit @ments. The
defendant holds that the role of the above-mentiddemmittee is not
to investigate the reasons why a candidate foropatgporomotion does
not meet the requisite conditions, but to determihether or not he or
she meets them. In the instant case the Commiteéed the
complainant among the six best candidates in theegsional category
in the 2006 exercise, but as personal promotioriHésoutcome of a
comparative exercise at the end of which a veryllsmamber of
candidates are given such advancement owing tqubtas laid down”
by Circular No. 334, Series 6, it was unable tooremend that she
should be included in the group of four officialbavwere ultimately
granted the promotion in question. The Organizatidds that, when
making its recommendation, the Committee disregdreandidate’s
years of service and bases its decision on theviolg three criteria:
“quality of work, quantity of work and personal rititites applied to
the job”. Lastly, it submits that the allegationt lmrassment, apart
from being irreceivable, are not corroborated by ewidence.

CONSIDERATIONS

1. Although under ILO Circular No. 334, Series 6, the
complainant was eligible to be considered for psas@romotion in
the context of the 2006 exercise, she was inforimgda letter of
15 May 2008 that the Director-General, acting ore@mmendation
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from the Personal Promotions Committee, had decrd#dio award
her the promotion in question.

As the Director of the Human Resources Development
Department had dismissed the grievance which tmepkonant had
submitted to her on 27 May, on 16 October 2008 dbmplainant
referred the matter to the Joint Advisory Appeatsai® which, in its
report of 6 March 2009, recommended that the DoreGeneral
dismiss her grievance as groundless.

2. The complainant impugns the decision of 6 May 2@©9
which the Executive Director of the Management Adinistration
Sector informed her of the Director-General's dssal of her
grievance of 16 October 2008.

She asks the Tribunal to set aside that decistoorder redress for
the injury which she considers she has suffered@agvard her costs.

3. The Tribunal again notes, as it did in consideratt of
Judgment 2837 concerning the complainant’s firshgaint, that by
its very nature the decision whether or not to granpersonal
promotion is one which is taken at the discretidntiee Director-
General. As such, it is subject to only limitedieswv by the Tribunal
(see, in particular, Judgments 1500, under 5, 18d8er 3, and 2668,
under 11). According to this case law, the Tribuwdl set such a
decision aside only if it shows certain flaws, suah a formal or
procedural flaw, or a mistake of fact or of law,ifosome essential fact
was overlooked, if it wasltra vires if there was misuse of authority,
or if a conclusion drawn from the evidence is obgly wrong.

4. The complainant points out that she has never pemnoted
since the Office recruited her in 1987, despite Hexcellent
performance record”, and she first complains ack lof objectivity in
the personal promotion procedure. She adds thaptioicedure is not
transparent, because the terms of Circular No. S&dies 6, make it
impossible for her to ascertain whether the assassmade by her
responsible chief for the purposes of the persprahotion exercise is
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manifestly inconsistent with her previous perfore@nappraisal
reports.

5. Circular No. 334, Series 6, which was in forcehat material
time, relevantly provided:
“Assessment of merit

8. The [Personal Promotions Committee] will basas i
recommendations on:

(€) an assessment of merit provided by the officieesponsible
chief;

(b) a statement of experience, qualifications arider relevant
information provided by the official; and

(c) a review of the official’'s personal file.

9. A positive recommendation by the [Committee]l wequire a
clear demonstration that the official has regulgsbrformed at a level
above the normal requirements of the job. Accouifitbve taken of three
main criteria:_guality of work quantity of workand personal attributes
applied to the job...]

Procedure for the award of personal promotions

10. The Personnel Department will determine tHieiafs who meet
the years of service and grade requirements antherefore eligible to be
considered for a personal promotion. [...]

11. The responsible chief will be asked to prowviteassessment of
merit on a standard form [...]. The official will basked to provide a
statement of experience and qualifications on adstal form [...]. Chiefs
and officials are not required to show their resipecstatements to each
other. The two statements will be sent to the [Cdtesi. [...]

12. The [Committee] will review the statementswitl in the first
instance determine consistency between the statenaem the official’'s
personal file. In the event of inconsistency, itynseek clarification, in
writing or in a personal interview, from or withtleér the official or the
responsible chief. The Board will then submit aoremendation to the
Director-General as to whether a personal promatfwll be awarded.”

6. Even though, contrary to the Organization’s subioiss
paragraph 11 of the above-quoted circular did xpiressly prohibit
the forwarding of the assessment provided by tepamsible chief to
the official concerned, they were “not requireghbmw their respective
statements to each other”. The Tribunal considatsthe fact that the
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responsible chief was not bound to forward his sssent to the

complainant cannot be regarded as proof of a latkansparency and
objectivity in the procedure, especially as bothteshents had to be
forwarded to the Personal Promotions Committeechviaras obliged

to determine their “consistency [...] [with] the dfifal’'s personal file”.

It follows from the foregoing that the first pleawithout merit.

7. The complainant then submits that facts which srexidbes
as “essential” were overlooked by the Personal Btioms Committee.

(@) She contends that the awarding of externalabotation
contracts to retired former colleagues depriveddidghe opportunity
to perform “at a level above the normal requirerséat her post.

The Tribunal concurs with the ILO that the role tbé above-
mentioned Committee is not to investigate the neasdhy a candidate
for personal promotion does not meet the requésitaditions, but only
to determine whether or not he or she meets théw.facts on which
the complainant relies do not therefore constiessential facts the
overlooking of which would justify the setting asidf the decision by
the Tribunal.

(b) The complainant points out that in 2004 herosddevel
supervisor had stated in writing that she wouldceéorth work as a
“fully responsible self-revising translator”. Howay it is not disputed
that this statement appeared in what was “merelyntamnal e-mail,
concerning the ad interim organisation of the sectn question”. It
cannot therefore constitute an essential fact tlegla@oking of which
would vitiate the recommendation of the Personabn@tions
Committee.

(c) Neither can the fact that the German Section tha only
section not to have a grade P.4 translator/re\igeaccepted as an
essential fact which the Committee ought to havadd mind since,
as stated above, the Committee’s role is to determihether or not
the candidate meets the conditions for the awarda opersonal
promotion.

(d) The above-mentioned Committee necessarily atount
of the special merit increments which the complaimaceived in 1991
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and 2001 because, in accordance with paragraptC8aiflar No. 334,
Series 6, it had to base its recommendations iatex on an
examination of the official’'s personal file.

(e) The complainant observes that despite her 2&syef
service with the Office she has never been promoted

The Tribunal notes that, in order to be able to enakpositive
recommendation, the Committee had to considerhreetcriteria set
out in paragraph 9 of Circular No. 334, Series &nely “quality of
work, quantity of work and personal attributes #&pko the job”. For
this reason, even if the Committee ignored the damant’'s years of
service, this omission does not warrant the setside of the decision
by the Tribunal.

() The complainant submits that for many years lsag been
the victim of harassment within her section, bue gbrovides no
specific proof of this harassment. She merely stétat she filed a
grievance related to this subject on 16 Februafy20

This cannot therefore be deemed an essential fabtinwthe
meaning of the Tribunal’'s case law. Hence the campht’s second
plea cannot be allowed.

8. Lastly, the complainant complains of the persomajyalice
which her immediate supervisor allegedly displaggginst her and
she reports facts which, in her view, cast seridosibts on the
Organization’s objectivity as far as she is conedrn

But the Tribunal finds that the complainant hasdpiced no
evidence to corroborate her allegations of persprgjudice and she
even admits that she is unable to furnish any pirodfis connection.
As for the Organization’s objectivity, she merekpeesses doubts.

This last plea will therefore be dismissed.

9. Since all the pleas fail, the complaint must bemiised
without it being necessary to rule on the deferidaobjection to
receivability.
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DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 18 Novemi2érl,

Mr Seydou Ba, President of the Tribunal, Mr ClaiRtruiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as d@atherine Comtet,
Registrar.

Delivered in public in Geneva on 8 February 2012.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



