Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3056

THE ADMINISTRATIVE TRIBUNAL,

Considering the seventh complaint filed by Mr P. @&gainst
the European Patent Organisation (EPO) on 15 Nogen2®08
and corrected on 5 December 2008, the EPO’s rdpi) dviay 2009,
the complainant’s rejoinder of 1 July, corrected 2@ July, the
Organisation’s surrejoinder dated 30 October 2@008,complainant’s
additional submissions of 5 October 2011 and theD’EPfinal
comments of 28 October 2011;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are to be found in rhedgs 2580,
2795 and 2816, concerning the complainant’s fouitth and sixth
complaints, respectively.

Suffice it to recall that, on the basis of the MediCommittee’s
opinion in November 2005 that the complainant wasnh@anently
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unable to perform his duties but that his invajidiid not result from

an occupational disease, the President of the @fflecided that
with effect from 1 December 2005 he would ceasgddorm his

duties and would receive an invalidity pension uneéiat was

then Article 14(1) of the Pension Scheme Regulatidn his fourth

complaint the complainant challenged that decisitaiming inter alia

an invalidity pension due to occupational diseasgen what was then
Article 14(2) of the Pension Scheme RegulationsatTdomplaint led

to Judgment 2580, delivered on 7 February 2007 winich the

Tribunal found no error in the Medical Committedstermination of

the complainant’s invalidity, nor any specific esmte casting doubt
on the EPO’s contention that his invalidity did mesult from an

occupational disease. It nevertheless stated hbaDffice would have
to reconsider the complainant’s rights to an irdigfi pension under
Article 14(2), if it appeared from the complainantippeals pending
before the Organisation at the time that his imilimight have been
directly or indirectly due to his working conditi®n

Prior to that, in October 2004, the President hejgcted the
complainant’s request for an investigation into kikegations of
harassment. That decision was the subject of thepleanant’s fifth
complaint, which led to Judgment 2795. In that judgt, which was
delivered on 4 February 2009, the Tribunal held, ths a result of the
Organisation’s failure to order an investigatiome tcomplainant
had missed a valuable opportunity to establish dtlisgations and
thus to work in an acceptable work environment lurdtirement
age. It therefore set aside the impugned decisiah awarded the
complainant material and moral damages, and costs.

Pursuant to Administrative Council decision CA/D@Dthe rules
governing invalidity pensions were amended witheetff from
1 January 2008. As from that date, employees wti@deon grounds
of invalidity before having reached the statutagjirement age of 65
would not become pensioners immediately but wowddcbnsidered
as employees with non-active status. As such, tayld receive an
invalidity allowance instead of an invalidity pemsiand, except where
their invalidity was due to an occupational diseadey would
continue to contribute to the pension fund. Wheaaytreached the age
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of 65, their contributions to the pension fund vgbgkase and they
would begin to draw a retirement pension. A taxustipent would be
payable in respect of the retirement pension, ltitim respect of the
invalidity allowance, as this allowance would bemmpt from national
income tax. Transitional measures would ensurerthdbss would be
suffered by employees already receiving an invgligension. For the
complainant, who had not yet reached the statuttdimement age, this
meant that his invalidity pension was replaced oy iavalidity
allowance, that he no longer received a tax adjgistrand that he had
to resume contributions to the pension fund uhglage of 65.

On 14 January 2008 he was informed in writing @sth changes
and on 23 January he received a document containagjculation of
his entitlements under the old and the new rules1®February, after
having received his January 2008 payslip, the caimght wrote to the
President arguing that he had been forced to refir@an invalidity
pension through a flawed procedure and that, asré¢hk cause of
his condition was workplace mobbing, his invalidiias due to an
occupational disease. He requested that he be ésx@nipm the
payment of pension contributions or, alternativehat the old rules
governing invalidity be applied. In the event thét request was not
granted, he asked that his letter be treated astamal appeal. By a
letter of 8 April he was informed that his case baén referred to the
Internal Appeals Committee for an opinion.

On 9 October 2008 the complainant wrote to the iéeas of
the Office explaining that he had been advised, tparsuant to
Article 107(2) of the Service Regulations for Peneat Employees of
the European Patent Office, he did not have to tatve EPO's
position paper before bringing a complaint to thédnal. He asked
the President to reconsider his case and statedftha did not receive
a reply within two weeks, he would seise the TrdduBy an e-mail of
15 October 2008 he was advised that, based on ti®inal's
conclusions in Judgment 2580, it was not estaldighat the Medical
Committee’s opinion was wrong or that his invalidiesulted from an
occupational disease. Accordingly, the Presidemisicered that the
decision to deduct pension contributions from higlidity allowance
was correct. That is the impugned decision.
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B. The complainant contends that his acquired righagehbeen
breached through the amendments introduced by B ta the rules
governing invalidity pensions. He explains that made financial
decisions based on the fact that as from 1 Dece2®®@% he would
be drawing an invalidity pension, and would thus déempted
from making pension contributions, and he assédsit is a general
principle of law that a rule shall not have rettbge effect. In his
opinion, the calculation of his entittements unttex old and the new
rules sent to him on 23 January 2008 was incoardf in any event,
such calculation should have been performed byré plarty.

He also contends that he was the victim of a coaspiby senior
managers to remove him from the Organisation aattkie decision to
separate him from service on invalidity grounds wesially a covert
dismissal. In effect, the procedure through which ihvalidity was
allegedly established was an act of retaliationhigrdaring to report
his harassers and to take action against them.

The complainant contests the Medical Committee’giop of
November 2005 and he asserts that his health pnsblare the
direct result of the workplace mobbing to whichviees subjected over
several years and which the Administration failegtevent or even to
address, thereby failing in its duty of care. latthespect, he draws
attention to earlier medical reports which, in Wisw, constitute clear
evidence of the occupational origin of his conditio

Furthermore, the procedure before the Medical Cdtamiwas
flawed. In his view, the Committee failed to taketoi account
important facts and circumstances and it contrayetie Service
Regulations, in particular because it initiatediawvalidity procedure
before he had even exhausted his sick leave endities. There were
several irregularities in the appointment of itsmmbers and their
impartiality was not beyond question. In fact, tivegre all under the
full control of the EPO and, in the case of the i€t Medical
Adviser, who also acted as the member appointatidrganisation,
there was a clear conflict of interest. The Comemritt opinion which
served as the basis for the decision to retirednnmvalidity grounds
contained no proper diagnosis of his condition #&mel Committee
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members’ final conclusion was in sharp contradictio their earlier
individual statements that his symptoms were afiithbse caused by
workplace mobbing.

The complainant asks the Tribunal to recognise histnvalidity
is due to an occupational disease and to awardherarrears resulting
from the difference between the invalidity pensignich he received
as from 1 December 2005 and that which he woulce hageived as
from the same date had his invalidity been attddutto an
occupational disease. He claims payment as frormnbiaty 2008 of
the tax adjustments to which he was entitled urtderold rules, as
well as reimbursement of the pension contributipagl by him as
from the same date. Alternatively, he asks thabtbgension scheme
be applied to him. He seeks interest on all ofaheve amounts and
moral damages.

C. Inits reply the EPO argues that the complaintrisceivable for
failure to exhaust internal remedies to the exthat the complainant
is challenging the introduction of the new rulevgming invalidity.
Moreover, it is irreceivable undees judicata, to the extent that he
is challenging the procedure leading to his reteetmon invalidity
grounds and the finding that his invalidity was ndie to an
occupational disease, as these matters were exainjnthe Tribunal
in Judgment 2580.

On the merits, the Organisation submits that theptaint is
devoid of merit. It points out that the amendmerft tloe rules
governing invalidity was carried out by the competieody within the
limits set by the Tribunal's case law, and that ¢benplainant had no
legitimate expectation that these rules would rengichanged. In its
view, the introduction of an invalidity allowancéddot infringe the
complainant’s acquired rights, since it did noteatfany essential or
fundamental term of his employment. If anythingwis fully in line
with the Office’s obligation to provide social seityi coverage while
abiding by the principle of sound financial managein In addition,
the complainant's objections to the calculation hig entitlements
under the old and the new rules are not tenableleast because the
Office is best placed to provide such a calculation
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The EPO rejects the complainant’s allegations oa$sment as
unsubstantiated and contends that he has advar@ezbnvincing
argument or evidence in support of his claim farogmition of the
occupational origin of his invalidity. In its opon, the Tribunal has
already ruled on the issue of the complainant’sliaity and its origin
in Judgment 2580, by rejecting his claim for theaedvof an invalidity
pension due to an occupational disease. Moreowesjtnation has so
far arisen which would warrant reconsideration feé tomplainant’s
rights under former Article 14(2) of the Pensiorh&ne Regulations,
as directed by the Tribunal in the said judgment.

As regards the procedure before the Medical Coramitthe
defendant argues that the complainant's contentiares neither
sound nor new. It recalls that the Committee’s agion on the
complainant’s invalidity and its origin was unanimsoand that, since
the report was intended for the Administrationwis correct for it
not to include a diagnosis of the complainant'sdibon. It denies
the assertion that the complainant had not exhdusi sick leave
entittement when the procedure was initiated anfutee the
accusations levelled at the Committee’s memberg. @lganisation
considers it unnecessary to reply to the complaimatiegations of a
conspiracy by senior managers against him and idescrhis
comments in that respect as clearly inappropriate.

D. In his rejoinder the complainant argues that hisngaint is
receivable under Article 107(2) of the Service Ratijons, which
provides that for decisions taken after consultatad the Medical
Committee internal remedies are deemed exhausted han may
therefore have direct recourse to the Tribunal. iftreduction of new
rules governing invalidity not only breached higjaiced rights, but
also defied the principles of good faith and legairtainty. He
reiterates that his invalidity resulted from workgdé mobbing and that
it is therefore of occupational origin, and he progs a number of
documents which, in his view, constitute unequivasadence of the
bullying he suffered over many years. Relying oe thiording of
Judgment 2580, he rejects the contention that titeuffal has given
a definitive ruling on the origin of his invalidityin light of his
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improved state of health, he expresses confidehat lte can be
reintegrated into the Office’s workforce.

E. In its surrejoinder the Organisation maintainsuih its position on

the receivability and the merits of the complaibtexplains that the
amendment to the rules governing invalidity pensiomas dictated by
broad considerations of maintaining the equilibriand sustainability
of the pension scheme. It recalls its view that toenplainant’s

allegations of workplace mobbing have been dedth ty the Tribunal

in Judgment 2795 and that they are therefes¢udicata.

F. In his additional submissions the complainant poedua letter
dated 28 September 2011 informing him of the deojstaken by
the President of the Office on the basis of the iv®dCommittee’s
opinion, to reintegrate him into active status widlffect from
1 October 2011. He also produces a number of dootsmehich,
according to him, prove that in 2004 he was plamedompulsory sick
leave, which eventually led to a procedure befdne tMedical
Committee and the decision to separate him frowicgeon invalidity
grounds.

G. In its final comments the EPO argues that the campht's
additional submissions contain no element liablmealify its position.
It explains that at the complainant's request a meeocedure was
launched before the Medical Committee in orderifdo determine
whether he could resume his functions as an examinenajority of
the Committee’s members found the complainantdiwbrk again
and, accordingly, the President decided that he uldho
be reintegrated. It adds that the discussion on ntwelalities of
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his reintegration is still ongoing but that, shouild eventually be
reintegrated, his claim to recover an invalidityngien would be
limited to the period from 1 January 2008 until thiate of
reinstatement.

CONSIDERATIONS

1. In November 2005 the Medical Committee determirteat t
the complainant was permanently unable to perfasmdtties but that
his invalidity was not the result of an occupatiod&gsease within
the meaning of Article 14(2) of the Pension Schédagulations. On
23 November 2005 the President of the Office detitleat the
complainant should cease to perform his duties weitkect from
1 December 2005. He has since been informed afebision taken by
the President to reintegrate him with effect fror@dtober 2011. The
decision that the complainant should cease dutythe&subject of the
complainant’s fourth complaint before the Triburlalthat complaint,
the complainant asked that he be reinstated asnaapent employee
with retrospective effect from 1 December 2005,uarg, amongst
other things, that the Medical Committee’s condusi that
he was permanently unable to carry out his dutias wanifestly
erroneous. Subsidiarily, he asked that he be awaadegension on the
basis of an occupational disease in accordanceAsditle 14(2) of the
Pension Scheme Regulations, together with arreadsirderest. The
Tribunal ruled on the complaint in Judgment 258@Jiveéred on
7 February 2007. The Tribunal held that there wasewiewable error
involved in the determination by the Medical Contget that the
complainant was permanently unable to perform higed. So far as
concerns the subsidiary claim for payment of a pendor an
occupational disease, the Tribunal stated, undesideration 8, as
follows:

“[TIhe complainant has produced no specific evideoasting doubt on the

EPO’s contention that the complainant’s invalidgynot attributable to an

occupational disease. If, however, in the lighttloé appeals currently

pending before the Organisation it appears thatctiraplainant’s health

problems _mighthave been directly or indirectly due to his wotkin
conditions, the Office will have to reconsider hights to an invalidity
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pension under Article 14(2) of the [Pension ScherRggulations.”

(Emphasis added.)
In the result, a decision regarding the claim forimvalidity pension
due to occupational disease was “suspended penttiag final
decisions on the questions raised by the complaimahis internal
appeals” that were then pending. A subsequent cgijgn by the
complainant for review of Judgment 2580 was disetsgsee
Judgment 2816).

2. One of the internal appeals pending when the ER&€d fi
its surrejoinder in the proceedings that led tagdueht 2580 concerned
a decision by the then President of 5 October 26fising to conduct
an investigation into the complainant's claims thédte
had been the victim of bullying. The appeal wasuensssful and
the complainant filed a fifth complaint with the iBunal. That
complaint resulted in Judgment 2795, delivered dreBruary 2009.
The Tribunal noted that the issue before it was wbether the
complainant had been the victim of harassment, bliether the
Organisation had fulfilled its duty to investigdtés allegations. The
Tribunal referred to specific allegations of eveoris25 November and
2 December 2002. Those allegations, if true, ctuietl prima facie
evidence of harassment. The Tribunal also recalleshder
consideration 7, that in Judgment 1344, delivered.® July 1994, it
had sanctioned the Organisation for “having disggiigounitive
measures as routine assessments of the complainaoik”. In the
result, the Tribunal held that the Organisation hatfulfilled its duty
to conduct an investigation, and it set aside tresiBent’s decision
dismissing the complainant’'s appeal and awarded ctiraplainant
material and moral damages.

3. The matters set out above provide the background to
the present complaint which originates in decis©®/D 30/07 by
the Administrative Council to replace the invaldipension by an
invalidity allowance with effect from 1 January 300n its reply the
EPO describes the change effected by that de@sidollows:
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“A major feature of th[e] decision was that fornensioners were now
considered as inactive employees who therefore twactontinue to

contribute to the pension scheme, and who wouldonger receive a tax
adjustment. However, pensioners receiving an iditglpension on account
of a service-incurred invalidity would be exempfeaim the contributions
to the pension scheme”.

4. The complainant was informed of the changes eftetighe
pension scheme in January 2008. Following receiphi® January
payslip, he wrote to the President of the Officel@nFebruary 2008
claiming that “[tlhe cause of [his] invalidity wagorkplace mobbing”
and requesting that he be exempted from the paymkmension
contributions or, in the event that that was nantgd, that the old
invalidity pension provisions continue to be applie him. He asked
that, if his request was not granted, his lettetrbated as an internal
appeal. The complainant was informed on 8 April 208at the
President considered that the relevant rules had berrectly applied
and, hence, his case had been referred to then#htekppeals
Committee. As nothing had apparently occurred enrtteanwhile, the
complainant sent an e-mail to the President on tel§ac 2008 stating
that he had been advised that, by reason of Artld&(2) of
the Service Regulations, he did not “have to awhi# EPO’s
position paper before bringing his complaint to hé Tribunal”. He
concluded by saying that, if he did not receiveaaswer within two
weeks, he would file a complaint. The Director bé tEmployment
Law Directorate replied on 15 October as follows:

“The President of the Office has taken note thetoeding to Judgement
[...] 2580 [...] which is final and definitive, is not established that the
conclusions of the medical committee are wrong, that your invalidity
results from an occupational decease, [sic] anattbde] considers that the
decision to deduct pension contribution[s] from ymvalidity allowance is
correct.”
The complainant filed the present complaint on Xivénber 2008,
seeking that his invalidity be recognised as octiapal or,
alternatively, that he be granted the benefit ef dld pension scheme
on the basis of an acquired right, together, imegitcase, with
consequential relief. He also seeks moral damages.
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5. The EPO contends that the complaint is irreceivabje
reason of failure to exhaust internal remedies.i#tatthlly, it contends
that the complainant is barred byes judicata from founding
receivability on Article 107(2)(a) of the Serviceedulations which
allows for complaints to be lodged directly withethTribunal
with respect to “decisions taken after consultatafnthe Medical
Committee”. Quite apart from the doctrine ofes judicata,
Article 107(2)(a) has no application to the presmage. The decision
put in question by the present complaint was asitatito apply the
new rules governing invalidity to the complainanttbe basis that his
invalidity was not the result of occupational dseaThe decision was
not taken after consultation of the Medical Comesftit was simply
based on an earlier finding by that Committee.

6. It is correct, as the EPO contends, that the camghés
internal appeal relating to the new invalidity alnce has not been
finally decided. The material does not disclose tvateps have or have
not been taken to have that appeal processedhétllappears is that,
by October 2008, the Office had not filed its positpaper. However,
and as stated in Judgment 2039, under consideratiorithe
requirement to exhaust the internal remedies camaeg the effect of
paralysing the exercise of the complainant’s righfhus, as also
pointed out in that case by reference to Judgm&829 and 1968,
“[clomplainants may therefore go straight to théblinal where the
competent bodies are not able to decide on an sghim a reasonable
time, depending on the circumstances”.

7. The circumstances in the present case are unuShaly
include the e-mail from the Director of the Emplaymh Law
Directorate of 15 October 2008 in which referencaswnade to
the “final and definitive” nature of Judgment 25&@¢cording to which,
it was stated, “it is not established that the aasions of the Medical
Committee are wrong, nor that [the complainantisjalidity results
from occupational [disease]”. That involves a naslieg of Judgment
2580. The only final and definitive aspect of thatdgment
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concerns the question whether or not the complaiwas permanently
unable to carry out his duties. The question wireieewas suffering
from an occupational disease was left in abeyanitk,a direction that
that question should be reconsidered if it appeardtie light of the
then pending internal appeals that his “health lerab might have
been directly or indirectly due to his working cdihs”.

8. It appears from the reply of the EPO that there fatsyet
been a reconsideration of the question directedhley Tribunal in
Judgment 2580. In this respect, it points out tinétrnal appeals
lodged on 7 February 2006 and 20 April 2007 aré @tinding. The
first claim raised in the present complaint depesishe answer to the
question whether the complainant’s invalidity wascupational in
nature. As there has been no reconsideration ofgiestion and no
indication of whether and, if so, when, reconsitteramay occur, it is
clear, in the words used in Judgment 2039, that tibmpetent bodies
are not able to decide that issue within a readertabe”. It follows
that the complaint is receivable.

9. Although the complaint is receivable, the Tribuigalnable
to decide whether the complainant’s invalidity wdee result of
occupational disease. That question must be redenmesl by a Medical
Committee. Strictly speaking, the internal app@aloerning the failure
to investigate the complainant’s claims of harasgnreas no longer
pending when the Tribunal delivered Judgment 2588 o
7 February 2007, as the President had dismissed aghgeal on
20 December 2006. However, and as already note@sitstill pending
when the EPO filed its surrejoinder in the procegsdithat led to that
judgment. It was, therefore, one of the pendingeajypreferred to in
the  judgment that might necessitate reconsideration
of the question whether the complainant’s invaliditas due to an
occupational disease. As the complainant has atim#ts claimed
that his illness was the result of workplace bullyior mobbing, the
specific allegations referred to in Judgment 258&rewsufficient to
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raise the possibility that his “health problems migave been directly
or indirectly due to his working conditions”. Thatas sufficient to
activate the obligation of the EPO to reconsidex ttature of his
invalidity. And any such reconsideration should énalated back at
least to the time when punitive measures were iegbass routine
assessments of his work.

10. As the EPO has not reconsidered the nature of the
complainant’s invalidity, the matter must now bemited to
the President of the Office to refer that questtona differently
constituted Medical Committee. The reconsideratisimould be
completed within six months of the date of thisgont and the
Tribunal informed of its outcome within 21 daysitsfcompletion. The
complaint is stood over to the 114th Session of Thibunal for
consideration of the course then to be taken, dictpuwith respect to
costs.

DECISION

For the above reasons,

1. The matter is remitted to the President of the ceffio refer the
guestion whether the complainant’'s invalidity wagedto an
occupational disease to a differently constitutededidal
Committee. The Medical Committee is to report withix months
of the date of this judgment.

2. The EPO is to provide the Tribunal with the repufrthe Medical
Committee within 21 days of its receipt.

3. The matter is stood over until the 114th Sessiah®fTribunal for
consideration of the course then to be taken, detuwith respect
to costs.
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In witness of this judgment, adopted on 10 Noven#t¥rl, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr @jnge Barbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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