Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

111th Session Judgment No. 3041

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms A.E. R. agdithe World
Health Organization (WHO) on 15 September 2009 eodected
on 4 November 2009, WHO's reply of 22 February 201@e
complainant’s rejoinder of 3 May, corrected on 2&yMand the
Organization’s surrejoinder of 20 August 2010;

Considering Articles I, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedjriga may be
summed up as follows:

A. The complainant is a national of Trinidad and Tabagho
was born in 1961. She joined the Organization igusi 2004 under a
two-year fixed-term contract at grade P.4 as Refard.ibrarian and
Head of Reference, WHO Library, in the Library ammdormation
Networks for Knowledge Unit (LNK) of the Knowledd@anagement
and Sharing Department. Her contract was subsdguexténded for a
period of two years and was due to expire on 3t 2008.
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By a memorandum of 4 July 2007 the Acting Direcbdrthe
Knowledge Management and Sharing Department infdrthe Office
of the Director-General that, in order to compldte implementation
of the Strategic Direction and Competency Revie(R) of the
Department and LNK, the Reference and Referrali€=swvithin the
Library would be reorganised because of the neednmigement
programmatic changes dictated by improved techiycdogl five posts
would be affected. He requested approval for thelittdn of the
complainant’s post, which was granted on 16 July.

On 10 October 2007 the complainant was informetl fiilowing
the SDCR process her post would be abolished wiiticte from
9 April 2008. She was told that this would not resegily result in
the termination of her appointment. All possibléodt were being
made to find her an alternative assignment andvei® entitled to
the reassignment process conducted by a Reassig@oemittee. On
25 October the complainant filed a statement ofentibn to
appeal with the Headquarters Board of Appeal (HBBA3gllenging the
decision to abolish her post. She alleged perguaflidice on the part
of responsible staff members, incomplete consideraif the facts and
failure by the Administration to observe and appbyrectly the terms
of her contract and the provisions of the Staff iRaijons and Staff
Rules. She subsequently submitted her formal statewf appeal on
14 December 2007.

By a letter of 25 September 2008 the complainarg inéormed
that, after applying the procedures stipulated byQV Manual
paragraphs 11.9.300 to 11.9.350, the Reassignmeom@ittee had
been unable to identify a suitable alternativegassient for her. Thus,
the reassignment process had come to an end anditbetor-
General had decided to terminate her appointmetit affect from
31 December 2008. Upon her separation from sersleewould be
entitled inter alia to an indemnity payment in ademce with Staff
Rule 1050.4.1. The complainant left the Organizata 30 December
2008.

The HBA issued its report on 20 March 2009. It reao@ended
maintaining the decision to abolish the complaiizapbst. It further
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recommended that an SDCR process be initiated @otrstio
Information Note 30/2005 and the SDCR Operationaid€ines of
3 October 2005; that the process be completed wibi days from
receipt of the Board’s report; that it be appliedtie complainant and
all other LNK staff members with retroactive effdoom February
2007; and that a review of all posts and functiwh&ch had existed in
LNK between February 2007 and 10 October 2008 bleidied in the
process. The SDCR Review Team was to be convenedetsee the
process. In the event that an alternative assighmas identified for
the complainant, she was to be reinstated witloaetive effect from 1
January 2009. If she chose not to rejoin the Omrgdiain, the Board
recommended compensation in an amount to be agneed by the
parties. The Administration did not forward the Biia report to the
complainant before she filed her complaint with Tmbunal.

By an e-mail of 14 April 2009 the complainant respee
information regarding the termination indemnity pent due to her,
which she had not received. On 28 April 2009 WH@t $er another
letter, indicating that that letter was to supeesdtie letter of
25 September 2008. The content of both letters wterwise
identical. By a letter of 10 June 2009 from theebior of Human
Resources Management, she was informed that the thé8lfproduced
its report but that, as the Director-General widkinsidering it, the
complainant’s “indulgence” was requested for at@aiperiod of time.
On 17 June the complainant requested that the Iir&eneral take
an immediate explicit decision regarding her cas# she asked for a
copy of the report. She stated that she would denshe absence of a
response to be an implicit negative decision. Haueard nothing
further, on 15 September 2009 she filed her complaith the
Tribunal, impugning the implicit rejection of hepeal.

B. The complainant puts forth three main argumentsstlifj she
alleges that the procedure followed for the almiitof her post was
based on error of law and an incomplete consideratf the facts. She
submits that both the WHO Manual and the SDCR Quera
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Guidelines state that it is desirable to providdonmation to
substantiate objective programmatic and/or budgetaasons for
any proposed post abolition, yet she was not pealidvith that
information. Relying on the Tribunal’s case lawe &sserts that a staff
member must know the reasons for a decision so keator
she can act on it, for example, by challenging filimg an appeal. She
points out that the letter of 10 October 2007 didt mprovide
any salient details regarding the reassignment ggcand the
Reassignment Committee did not, in fact, contactumtil February
2008. Moreover, the letter referred to the SDCRcess as the sole
reason for the abolition of her post. In her vidhat process was
completed in November 2005 and it did not affegt faxed-term posts
in the Knowledge Management and Sharing Departniemis, the
Organization abused its authority and depriveddfighe due process
rights that had been afforded to staff membersndguthe SDCR
exercise by referring to it two years after thereise had been closed.
In addition, she asserts that the process appigdet abolition of her
post was rapid, non-transparent and did not folldve SDCR
methodology. No attempt was made to maintain het, pghich was
not obsolete. Three recruitments occurring at tla¢enal time in the
same Unit both invalidate the decision and conttadiHO's reliance
on programmatic restraints as a reason for thataimlShe points out
that she has a record of satisfactory performapgeagsals and that
her functions were essential to the Library.

Secondly, the complainant asserts that the dectsi@bolish her
post was tainted with personal prejudice on the giher supervisor
and led to a situation that was not dealt with intirmely and
appropriate manner by the Organization. She subthids she was
discriminated against with respect to duty traveld athat her
performance appraisal for 2006 was delayed to kbé&indent. In her
view, the Administration was aware that poor wogkinonditions
existed within LNK, but it did not address the issu

Thirdly, she contends that she suffered damagevaasd denied
justice as a result of the unreasonable delay énitiernal appeal
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process and the failure by the Director-Generadke a final decision
on the matter and provide her with a copy of theAHBeport.

The complainant asks the Tribunal to quash thedreGeneral’s
implicit decision to abolish her post and to hofdtt the reasoning
behind the decision was irregular, based on erfdaw, incomplete
consideration of the facts and tainted with perbgmejudice. She
seeks reinstatement or assignment to another kufabt and asks the
Tribunal to order an audit of the management of WHObrary. She
also seeks moral damages, compensation for darodgs tareer and
costs.

C. In its reply WHO argues that, according to the Uinal's case
law, an international organisation necessarily haghority to

restructure some or all of its departments or unitsluding by the

abolition of posts, and that decisions on thesdargaare discretionary
and subject to only limited review by the Tribun&he decision to
abolish the complainant’s post was a proper exerofsdiscretionary
authority, based on objective grounds. It expldiret the Knowledge
Management and Sharing Department underwent résting

following the SDCR process which was initiated ©03. However,

after restructuring at departmental levels had wecu within the

Organization, changes within some units were stilder way or
pending. Changes within the LNK Unit had been detayntil an

examination of internal issues had been concludeta review of the
Unit was initiated in early 2007, at the requesthaf then Director of
the Knowledge Management and Sharing Departmeng. drocess
within the LNK Unit followed a methodology similao that of the

SDCR process and, as a result of the review, itdeésrmined that the
functions of the post occupied by the complainaerevno longer
required. The abolition of her post was approvddlg@n the basis of
programmatic considerations.

The Organization submits that there is no requirdminat
the proposal for the abolition of a post be prodide the affected
staff member. Furthermore, LNK’s restructuring veasontinuation of
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the SDCR process that had commenced in 2005 antbthplainant’s
supervisor explained the process to the staff qoeckas early as
January 2007. The complainant was present at méngpt all,
subsequent staff meetings where it was discussgctaa participated
in the analysis of the activities and responsib8itof the LNK Unit. In
WHO’s view, those discussions and the letter of @@tober
2007 provided her with the information she neededhallenge the
abolition of her post.

With respect to the reassignment process, WHO nodstéhat the
Reassignment Committee carefully considered theptamant's case
and conducted its work in accordance with the apple rules, but it
was unable to identify a suitable alternative assignt for her.

The defendant states that the abolition of the daimgnt's
post was not based on a review of her performasmee,that there is
indeed no requirement to consider performance ig d¢bntext. As a
consequence of changing service delivery within Lilerary, the
functions of her post were no longer needed. Itesis her assertion
that equivalent posts were created at the timg@bsirwas abolished.

WHO denies the complainant’s allegation of persqma&judice
and discrimination on the part of her supervisopoints to an external
management review which concluded that work cooliti and
management within the LNK Unit were excellent anasiserts that the
complainant was made aware of these findings irebéer 2007.

In relation to the alleged delay and failure todema final decision,
the Organization submits that the conclusions asdmmendations of
the HBA created a “difficult situation”, particulgr because the
Board’s recommendation to implement a retroacti®CR process
was inconsistent with its recommendation to confittme decision
to abolish the complainant’s post. Furthermore thees complainant
had already been offered supportive measures whicluded a
reassignment process, a retroactive SDCR processdwmt have
been beneficial for her. As a consequence, no idecisas taken by
the Director-General and the Administration, in gdaith, tried to
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resolve the matter by seeking to identify a suéaddternative post for
the complainant. It adds that the new Executive®ar of the Office
of the Director-General replied on 18 June 200¢h&complainant’s
letter of 17 June, suggesting that a meeting cbteldiseful. In the
defendant’s view, the complainant’s allegationsienial of justice are
unfounded.

D. In her rejoinder the complainant presses her pleagparticular,
she alleges that by withholding the HBA's reporonfr her until
the filing of its reply before the Tribunal the @rgzation deprived her
of her due process rights. In her view, WHO'’s afierto find a
solution was merely a way of avoiding the Boardisaommendations.
Moreover, the reassignment process was flawed byack of
appropriate and essential information; she requessTribunal to
order disclosure of the Reassignment Committeeal fieport, which
was not provided to the HBA.

E. Inits surrejoinder WHO maintains its position irlf It contends
that the complainant’s claims with respect to thassignment process
and its outcome are irreceivable for failure toaxdt internal means of
redress.

CONSIDERATIONS

1. The complainant disputes the abolition of her paith
WHO. In August 2004 she joined the Organization aortiwo-year
fixed-term contract at grade P.4 as a Referenceatidtn and Head
of Reference, WHO Library, in the LNK Unit of thenkwledge
Management and Sharing Department. Her contractswlsequently
extended for two years until 31 July 2008. Follogvthe SDCR of her
department, she was informed on 10 October 2007hirapost was
scheduled for abolition on 9 April 2008. The conmmdant was placed
in the reassignment process, which ultimately daifen 25 September
2008 she was informed that the Director-General histided
to terminate her appointment, and she left the Qzgdion on
30 December 2008.
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2. In the meantime, on 25 October 2007, the complainan
launched an internal appeal with the HBA againgt thecision
to abolish her post. The Board transmitted its repm the Director-
General on 20 March 2009. However, on 10 June thecir of
Human Resources Management wrote to the complaggiaining
that the Director-General had yet to take a decigia the appeal
and requested her indulgence for the delay. On aie Jthe
complainant responded asking for an immediate fileglision as well
as the Board’s report. The complainant did not ixeceither. On
15 September 2009 she filed a complaint with thkuFral.

3. The complainant contends that the decision to sivdfier
post is tainted by error of law and was based onimmomplete
consideration of the facts and personal prejudigiee claims that
WHO did not provide her with objective programmagasons for the
decision and no efforts were made to maintain loest.gdn addition,
she argues that at the time of the internal appballenging the
abolition of her post, the Organization was engagetthe recruitment
of other staff members to fill similar posts. SHeoaclaims that she
suffered damage and was denied justice as a i&sthle delay in the
internal appeal process and by the Director-Geisefi@ilure to take a
final decision regarding her appeal. She asks tfmiiial to quash the
implicit decision to abolish her post and to filét it was tainted with
personal prejudice. She seeks reinstatement ipdstror placement in
another suitable post. She also asks the Tribunarder an audit of
the management of WHO'’s Library and she claims mdamages,
compensation for injury to her career, and costs.

4. The Organization submits that the decision to abothe
complainant’s post was a proper exercise of iterdt®nary authority
which is subject to only limited review by the Tuial. It adds that the
decision was taken for objective reasons.

5. The complainant advances a number of arguments. As
these arguments are detailed above, they are petited in these



Judgment No. 3041

considerations. The arguments concern the proasssusding the
abolition of her post, an allegation of personakjypdice, and
unreasonable delay coupled with the failure to eeradfinal decision.
In summary, the complainant submits that she wagpravided with
sufficient reasons for the abolition of her posteguired by the WHO
Manual and the Tribunal’'s case law. Additionalljeschallenges the
validity of the one reason she was given for theligbn of her post,
namely the SDCR process. She points out that theweof the LNK
Unit did not follow the review exercise stipulatedthe Operational
Guidelines of October 2005. She contends that tidear process
leading to the abolition of her post impeded helitglio exercise her
right to present her case against the abolitiaih@fpost. She also notes
that the recruitment that was undertaken at the toh her appeal
contradicts the alleged programmatic constraintsquirang
the abolition of her post. Lastly, in relation foetprocess that was
followed, the complainant argues that the reassaginprocess was
flawed by WHO's failure to provide her with appr@ie and essential
information concerning reassignment.

6. It is well established in the Tribunal's case lahatt a
decision to abolish a post is a discretionary degcissubject to
only limited review by the Tribunal (Judgment 251@der 10). It is
equally well settled that there must be objectiveugds for the
decision (Judgment 1231, under 26). In the presase, WHO states
that the reorganisation was motivated by the nemdbring the
reference and referral services in line with theleraisation of the rest
of the library services and the functions of thenptainant’'s post were
no longer needed.

7. In assessing whether there is an objective bagistHe
decision to abolish a post, it is also useful tamie whether the
abolition of the post has resulted in a reductidnthe number of
staff in the department (see Judgment 2092, undén This instance,
while the complainant identified three staff mensbkired around the
time her post was abolished, WHO has shown thalitiveg decisions
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were made in relation to a specific online resegmdgramme that is
separate from the complainant’s former functionseiferral services.
Additionally, the fixed-term position that was ctec at the material
time was for a technical officer for that programméhough there is
some debate as to whether there was an actualti@due staff and
budget following the abolition of the post, thesenib evidence that an
equivalent post was re-established within the LNitlUn light of the
evidence, the Tribunal concludes that the abolitbthe post was for
objective programmatic reasons. However, this doet end the
inquiry.

8. The decision to abolish a post must be communic&ted
the staff person occupying the post in a manner shteguards that
individual's rights. These rights are safeguarded giving proper
notice of the decision, reasons for the decisioth @m opportunity to
contest the decision. As well, subsequent to tluésabe there must be
proper institutional support mechanisms in placeassist the staff
member concerned in finding a new assignment.

9. As the Tribunal stated in Judgment 2124, undetht heed
to give reasons in support of adverse adminiseatigcisions arises
precisely because the affected staff member mustgiben an
opportunity of knowing and evaluating whether ot tize decision
should be timely contested”.

10. By the letter of 10 October 2007 the complainantswa
informed that her post was scheduled to be abalighbowing the
SDCR. The HBA found that by citing the SDCR as phecess giving
rise to the abolition of the post, the Organizatimund itself to the
SDCR procedures and owed a duty to the complateaotfer her all
of the safeguards set out in the SDCR Operationadi€lines. From
this, the Board concluded that the complainant wastled to an
SDCR process which had not been applied in the ILAit. On this
basis, the HBA recommended that the entire pradocesspeated.

10
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11. The SDCR Operational Guidelines are just that, gjinds.
They provide that they “may apply to a greater esskr degree
depending on the particular situation of a Depantmexder review”
and that they may be applied flexibly. The evidestews that a
review process did take place in the LNK Unit lesdiup to the
abolition of the complainant’'s post. It includedegentations with
organigrams, staff members were asked to repothein respective
roles and tasks in the Library and an individualswappointed
to review the functions of the Unit. In the Triblisaview, the review
process was respected in the circumstances. Futtieetribunal notes
that by the letter of 10 October 2007 the complaiiveas notified of
her entitlement to participate in a reassignmewcess. There was
therefore no procedural or substantive breach inOHlecision and
implementation of the abolition of the complainantost.

12. As noted above, the complainant also submits that t
abolition of her post was motivated by personaljygtiee. Having
reviewed the complainant’s allegations, the Tribuisa unable to
conclude that the post was abolished for any reatbar than the
stated reason of bringing the reference servicdisénwith web-based
library services.

13. The last issue concerns the delay in the procegsirfe
complainant’s appeal and the failure to render ralfidecision in
accordance with WHQ'’s statutory requirements. OrOtfober 2007
the Administration informed the complainant thdtdeing the SDCR
process her post would be abolished on 9 April 200& complainant
filed her internal appeal on 25 October 2007. Shas wold on
25 September 2008 that the reassignment proceskdesdconcluded
and that her employment would end on 31 Decemb&8.2@n
10 June 2009 she was asked for her indulgencehirdelay in
processing the appeal. On 17 June the complaireniested that
the Director-General take an immediate explicitafinlecision. The

11
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record does not indicate that a final decision yetsbeen given to
the complainant. Further, the HBA’'s report was gbten to the
complainant until it was provided with WHO's regly her complaint
before the Tribunal in February 2010. The complain@oints out that
the recent discussions to resolve the dispute urgggered by the
filing of her complaint.

14. Inrelation to the delay and the failure to giviénal decision,
WHO states that on 18 June 2009, when alertede@dmplainant’s
letter of 17 June 2009, the newly appointed Exgeubirector of the
Office of the Director-General immediately replietb the
complainant’s legal representative, indicating gte was very new in
the position and that there was also a new DirectorHuman
Resources Management; she suggested that a meetiltgbe useful.

15. With regard to the failure to render a final demmsi WHO
notes that on 10 June 2009 the Director of HumarsoRees
Management informed the complainant that in lighttle issues
pertaining to the case, the Director-General wal$ @bnsidering
the Board's report and asked for her indulgence.QNV$tates that
the HBA's conclusions and recommendations left @rganization
in a difficult position. In light of the difficules posed by the
recommendations, in good faith the Administratigited to engage in
extensive efforts to find a solution to the disputecusing first on
seeking to identify a suitable post for the commat. WHO states that
these efforts continued until February 2010.

16. The Tribunal observes that there can be no juatitio
for the delay and the failure to give the complaina final decision.
The fact that the HBA’s recommendations left themiaistration in
a difficult position does not excuse the unreastmdblay or absolve
the Director-General from fulfilling her obligatioto give a final
decision in accordance with the Staff Regulationd &taff Rules.
The Tribunal finds it particularly egregious thaetfailure to give a

12
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decision also resulted in the complainant not kmgwthe outcome of
the HBA process. In addition to leaving the compdait in an unfair
position in terms of any negotiations or other raftés to resolve the
dispute, the complainant was deprived of the opdst to consider
the findings and recommendations contained in tloar@s report

before filing a complaint with the Tribunal. It aggrs that WHO'’s
conduct undermined the integrity of the internalpead process
and was a blatant disregard of the complainanghtsi In these
circumstances, the complainant is entitled to arardwof moral

damages in the amount of 20,000 United Statesrdalad costs in the
amount of 5,000 dollars.

DECISION

For the above reasons,

1. WHO shall pay the complainant moral damages inatheunt of
20,000 United States dollars.

2. It shall also pay her costs in the amount of 5,00iGars.

3. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 20 May 20¥% Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, d@atherine
Comtet, Registrar.

Delivered in public in Geneva on 6 July 2011.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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