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111th Session Judgment No. 3034

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Messrs G. A.D.H.,
I.D’H., M.D.K. (his third), D.D.S., R. D. (his thif), O. D. (his second),
Ms N. E.-D., Ms G. G. (her third), Messrs J. G. s(hi
third), J.A. LLA. (his fourth), Ms J. M. (her thirdMs M. Q. (her
second), Messrs T. R. (his fourth) and R. T. (leisosd) against the
European Organisation for the Safety of Air Navigat(Eurocontrol
Agency) on 29 December 2008, the Agency’s singbdyref 17 April
2009, the complainants’ rejoinder of 29 June andoé&antrol's
surrejoinder of
2 October 2009;

Considering the complaints filed by Messrs P. Gs @econd),
J.-L. C. (his third), M. F., L. G. (his third), MB. G. (her fourth),
Messrs D. H. (his second), P. K. (his third), A. (his second),
Ms M. L.-M. (her third), Messrs S. L. (his third}]. M. (his fourth),
M. M. (his third), A. M. B. (his second), A. O. gihird), R. O. (his
second), Ms C. P., Messrs J.C. P.M., T. P. (hislthiv. R., M. S. (his
third), D. S. (his second), D. S., P. S., L.V.dBY.d.M. (his second),
M.V.N., E.V.R. and P.V.R. (his second) against Eordrol on 2
February 2009, the Agency’'s single reply of 24 Junbe
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complainants’ rejoinder of 24 July and Euroconsdurrejoinder of
30 October 2009;

Considering the complaints filed by Messrs M. Addh Q. (his
third) against Eurocontrol on 28 September 2009sanmglemented on
8 March 2010, the Agency'’s single reply of 20 Mthe complainants’
rejoinder of 9 June and Eurocontrol's surrejoindesf
30 July 2010;

Considering the complaints filed by Messrs G. Dis (third),
R.D.K. (his third), K. E. (his second) and T. Tis(lsecond) against
Eurocontrol on 28 September 2009 and supplememetizoMarch
2010, the Agency’s single reply of 20 May, the ctammants’
rejoinder of 10 June and Eurocontrol’s surrejoinafe30 July 2010;

Considering the complaints filed by Messrs J.-B(t@s third) and
H. P. against Eurocontrol on 26 February 2010,Abency’s single
reply of 29 April, the complainants’ rejoinder of 3June and
Eurocontrol’s surrejoinder of 30 July 2010;

Considering the applications to intervene filedMiyP. B., Ms G.
C., Ms AD.B., Messrs J.-M. D., P. G., G. L., M.,NP. P., M. R., M.
S., F. V. and R.v.Z,, and the letters of 26 Jan@ad0, 9 March 2010,
29 April 2010, 29 March 2011 and 21 April 2011 ihieh the Agency
stated that it was not opposed to these applicgtion

Considering the applications to intervene filed\Mgssrs M. M. and
J.M. B. and the letters of 19 April 2011 in whittetAgency submitted
its comments thereon;

Considering Articles I, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmb¢do order
hearings, for which none of the parties has applied

Considering that the facts of the case and thedjriga may be
summed up as follows:

A. Facts relevant to this dispute are set out in Jehgn?2204,
delivered on 3 February 2003, and in Judgments 2285 2986,
delivered on 2 February 2011.



Judgment No. 3034

The complainants, who were all recruited by the rgyeprior to
25 April 2007, had previously acquired pension tsgin Belgium.
They became established before 1 June 2007.

At the beginning of the nineties, under Article d2Annex IV to
the Staff Regulations governing officials of ther@zontrol Agency
and Article 5 of Rule of Application No. 28 of tis#aff Regulations —
which sets out the arrangements for implementiegsthd Article 12 —
officials were entitled to request the transfethadir acquired pension
rights to the Eurocontrol pension scheme withinrsbonths of the date
of their establishment, if the regulations or tle@tcact to which they
had been subject in their previous post so allowda pensionable
years to be credited were then calculated by nmefere
to their basic salary at that date. As some ofBoigere unable to apply
within the prescribed period, it proved necessaryréopen this
application period. To this end, “[e]xceptional fonary provisions
having the force of service regulations” were addptThey were
published in Office Notice No. 11/91 of 27 June 19%nd became
effective as of 1 January 1991. Article 2 of thpsavisions stipulated
that an established official could request the dfenof his pension
rights “within six months of the effective date tbe [said] provisions
or of the date on which such a transfer [would tesjdered possible,
whichever [was] later”. If transfer was not yetoaded under the
contract or regulations governing their previousstpdhe persons
concerned could either submit an application aafagsiard, or await
the date on which the transfer would become passiBl number
of complainants had submitted either one or twoliegjons as a
safeguard by 31 May 2007.

In order to expedite procedures for authorising tifemsfer of
pension rights from the Eurocontrol pension schdmea national
pension scheme (Article 11 of Annex IV to the SRégulations), or
from a national scheme to the Agency’s scheme ¢krtil2 of the
same annex), an Article 12bis was adopted. Thislaréntered into
force on 1 September 1994 and stated that agresroarthe transfer
of pension rights concluded between the Europeanm@mities and a
Community Member State which was also a Member wbéontrol
would applymutatis mutandiso the Agency as from the date of their
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entry into force, once the State concerned hadsadviEurocontrol of
its formal acceptance of the procedure,

In the course of the year 2000 a number of officiatked the
competent Belgian authorities and then the Ageocgdopt measures
which would enable them to transfer their pensights.

Information Note to Staff No. 1.02/6 of 26 March@announced
that a survey would be carried out in order toauilithe information
required for assessing the potential budgetary d@tnpa
of an agreement between Eurocontrol and Belgiummiting the
transfer of pension rights. At that point some affis expressed their
interest in transferring their rights.

The law regulating the transfer of pension rightstween
Belgian pension schemes and those of institutiongemped by
public international law was adopted on 10 Febru2®0@3. Within
the meaning of this law, the term “institution” eefed to “Community
institutions and bodies placed on the same foathese institutions
for the purposes of applying the staff regulatigeserning officials
and other servants of the European Communities” @ndertain
organisations devoted to furthering the Commuritiegerests.
Article 3, paragraph 2, of this law stated, howeveat a royal decree
could extend the application of its provisions tthes institutions
governed by public international law. This law eatkinto force on
1 January 2002 pursuant to its Article 29.

A Memorandum of Understanding Governing RelatioasMeen
Eurocontrol and three Representative Trade Unicas adopted on 16
July 2003. Paragraph 2 thereof laid down that gtpirector General
will consult with the trade union organisations cemed [...] on all
general matters connected with the staff and tlemnployment
conditions, including working conditions, remunéat and related
aspects, before taking a decision or submittingp@sals for a decision
to the Provisional Council/Permanent Commission”.

Information Note to Staff No. 1.05/06 of 27 Aprid@5 announced
a reform of the Eurocontrol pension system, whiels weflected in the
establishment of a pension fund. The new provisiohshe Staff
Regulations concerning pensions, which were broughihe staff's
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attention by Office Notice No. 11/05 of 20 June 20@ok effect on 1
July 2005. The new version of Article 12, paragrapbf Annex IV to
the Staff Regulations provided that pensionable rsyeahould
henceforth be calculated by reference to the affii“basic salary,
age and exchange rate at the date of applicatroa ti@nsfer”.

The Royal Decree bringing Eurocontrol within these of the
Belgian law of 10 February 2003 was issued on 2514907 and
entered into force on 1 June 2007. It stipulatddrialia that officials
who had become established before 1 June 2007 dskabimit their
transfer application to th©ffice national des pensiorfsvithin six
months of that date”.

On 31 May 2007 the Agency published the new versabn
Rule of Application No. 28 in Office Notice No. 2J/. Pursuant to
Article 12, new paragraph 1, of Annex IV to the f6fRegulations,
Article 7, paragraph 2, of the aforementioned prtevided that, for the
purpose of calculating the number of pensionabies/éo be credited,
the amount of the annual basic salary — which,ttegewith the annual
rate of pension-right accumulation, serves as oiviswas that of the
“date on which [the] transfer application [was] eaed”. However,
under the terms of paragraph 4 of the above-mesdiotice, officials
who had already submitted a request for the trarcdféheir pension
rights and whose contract or employment schemewato such
transfer before the date of publication of the emtijwould] be subject
to the former provisions of Article 12 of Annex X6 the Staff
Regulations [...] (application of the basic salarye @and exchange rate
at the date of establishment)”. Information Noté&taff No. 1.07/05 on
the transfer of pension rights between Belgian jparschemes and the
Eurocontrol pension scheme was also published orMa@g 2007.
Annex IA to this note contained the transfer aggtlan form.

All the complainants requested the transfer ofrthension rights
at that point. They agreed to the transfer aftandgénformed of
the estimated number of pensionable years whichldvbe credited
to them on the basis of the revised provisions, filatl internal
complaints against the decisions determining thesipeable years
credited to them, because they objected to thetliattthese years had
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been calculated by reference to their basic saathe date of their
transfer application and not at the date of thetaldishment. Two
members of the Joint Committee for Disputes reconted that

the internal complaints should be allowed, whilee tbther two

recommended that they should be dismissed as umdéounAs

Messrs A. and Q. did not receive a reply to theferinal complaints
within the four-month time limit laid down in Artie 92(2) of the Staff
Regulations, they challenge the implied decisigacteng their internal
complaints. By memoranda of 26 August or 20 Noven@®§8, or of

25 June or 23 November 2009, which constitute tmpugned

decisions, the Director General informed the ottmmplainants that
he had decided to dismiss their internal complaastsinfounded. The
Director General explained that the internal conmpéaof Messrs D.,
D.K.,, E. and T. were also inadmissible because thay been
submitted through their immediate superiors onkgrathe expiry of

the three-month time limit established in the abmentioned Article

92.

B. Four complainants, Messrs D., D.K., E. and T.,esthiat their
internal complaints were filed within the prescdb&me limits but,

since they had not received any reply “more thae pear after the
filing date”, two of them had forwarded a copy dfeir internal

complaints to the Director General and had askedthiinform them
of his decision. They explain that, in doing soeythwere merely
sending a reminder to the Administration and wengainly not filing

internal complaints. In their opinion, the Direc®eneral was wrong
to hold that their action was time-barred.

On the merits, the complainants submit that, inatiheof the
Memorandum of Understanding of 16 July 2003, theddr union
organisations were not consulted about the draferaiment of
Article 12 of Annex IV to the Staff Regulations atfte Permanent
Commission’s decision of 5 November 2004 to apprave
amendments to that article was therefore unlawffbkey infer from
this that it was also unlawful to calculate the )enable years to be
credited to them by reference to their basic saterythe date of the
transfer application.
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Furthermore, the complainants consider that by eynpd this
method of calculation, Eurocontrol “infringed thesnsion rights”
which they had acquired with the Belgian schemevltich they had
previously been affiliated. Since the aforementtbrferticle 12 is
largely drawn from Article 11, paragraph 2, of ARnélll to the Staff
Regulations of Officials of the European Commuusitithey rely on
Community case law in support of this submission.their view,
their property rights have been violated becauseodeuntrol “has
appropriated a not insubstantial share of the fearesi capital” by
converting it on the basis of the salary receivedtite date of the
transfer application.

The complainants contend that the principle of étreatment has
been breached. They consider that, by applyingstme method of
calculation to officials who are not in the sametegary,
because some became established before and dfeers dune 2007,
for example, the Agency treated officials in a @iéntde factoand
de juresituation in the same manner.

The complainants further rely on a violation of iéle 12bis of
Annex IV to the Staff Regulations, because “pursutm th[at]
article [...] the law of 10 February 2003 [...] entergdo force on
1 January 2002". They add that, in breach of papig# of Office Notice
No. 20/07, no account was taken of the fact thatesof them had
submitted applications to transfer their pensights as a safeguard.

Lastly, they allege that the Agency has not fudfillits duty of
care, for in calculating the pensionable yearset@tedited to them by
reference to their basic salary on the date ofrénesfer application, it
ignored their interests. In addition, they tax ithanot including the
fraction of their pensionable service expressed days in its
“conversion calculation”. Several complainants atsdicise it for
having adopted Office Notice No. 20/07, publishthg amendment to
Rule of Application No. 28, on the eve of the erntrio force of the
royal decree of 25 April 2007 which made it possiltb transfer
pension rights acquired with Belgian schemes.

The complainants ask the Tribunal to set aside itfgugned
decisions and to find that the pensionable yeafsetoredited to them
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must be calculated by reference to their basiawsala the date when
they became established. Each of them also claists in the amount
of 4,000 euros.

C. In its replies Eurocontrol asks the Tribunal tonjoall the
complaints filed in the context of this case.

The Agency states that the contentions of severalptainants
that they learnt of the impugned decisions belsgtedé not credible
and that “it is not fooled by the liberties takenthatime limits”. It
submits that the complaints of Messrs G. and |./& time-barred
since, as they claim that they learnt of the refgytheir internal
complaints on 29 September 2008, under Article P@€xte3) of the
Staff Regulations they had a period of three mqgnithther words
until 28 December 2008, in which to file a comptainith the
Tribunal. In fact their complaints were filed onaydlater. While
it does not dispute the receivability of the compka of Messrs A.
and Q., it points out that the Director Generakctgd their internal
complaints in memoranda of 1 October 2009. Lagtlymaintains
that the internal complaints of Messrs D., D.K.,aad T. were not
submitted through their immediate superiors withi@ prescribed time
limits, which means that their complaints are ieigable.

On the merits, the Agency draws the Tribunal'srdite to the
fact that in Judgment 2633, which it delivered ircase that also
concerned the reform of the Eurocontrol pensioresw) it already
dismissed a plea related to the infringement of Khemorandum
of Understanding of 16 July 2003. It says that thede union
organisations participated in meetings of the wexiaorking groups
which studied the reform between 1997 and 200prdtluces a draft
document dated 21 October 2004 which summarisesrdide union
organisations’ position and it emphasises that théyot comment on
the amendment of Article 12 of Annex IV to the $Régulations.

The Agency points out that, unlike their countetpavorking in
the institutions of the European Union, Eurocontsiicials are not
entitled to transfer their pension rights unless Member State where
they have acquired them so permits, and Commurage daw is
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binding only for the said institutions. It considehat the amendment
of Rule of Application No. 28, which followed thenandment of
the aforementioned Article 12, does not entail amfyingement of
pension rights acquired in Belgium. If the rule itimg years of
reckonable service to the number of years of affdn to the previous
pension scheme had not been accompanied by a @agseng that
the official is reimbursed for the surplus capitansferred, property
rights might have been infringed, but that is et tase here.

The Agency explains that the complainants are nahe same
situation in fact and law as their colleagues wleyenable to transfer
pension rights before 31 May 2007 under the ruideiice at the time.
They are among the officials to whom the new rales applied once
the Member States where these rights were acqaiditbrise such a
transfer. It recalls that in Judgment 2066 the Oméd stated that “[a]
new rule could be less favourable than the old @mel hence be
subject to challenge, without necessarily impairihg right to equal
treatment”.

According to Eurocontrol, the plea relating to aedwh of
Article 12bis of Annex IV to the Staff Regulatioaad of paragraph 4
of Office Notice 20/07 is “ludicrous”, since thewlaof 10 February
2003 did not became effective for Agency staff luitiJune 2007,
which means that applications for a transfer froelgian pension
schemes to the Eurocontrol scheme were receivaiijeas from that
date.

In reply to the contention that it did not fulfilsi duty of care,
the Agency says that the amendments made to Arfi2leof the
aforementioned Annex IV and to Rule of Applicatiblo. 28 were
lawful and were necessary as part of the refornthef Eurocontrol
pension scheme, which entailed a “radical altemdtio its funding
method. It produces a table showing the impachefrtew version of
the above-mentioned Rule on the calculation ofptbiesionable years
to be credited to each complainant. This purpatstow that any
possible loss would largely depend on the date bictweach person
decided to retire. For some complainants the impactld even be nil.
Eurocontrol therefore invites the Tribunal to finay consulting the
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documents produced by the complainants themsetivas,contrary to
their assertions, pensionable service was exprdassgdars, months
and days.

D. In their rejoinders the complainants state thaty tieave no
objection to the Tribunal ordering the joinder loéir cases.

Messrs G. and |. A. deny that their complaints iareceivable
because, as they were notified of the reply tor tim&rnal complaints
on 29 September 2008, the three-month period iclwtiiey could file
a complaint with the Tribunal began to run on thextnday and
therefore ended on 29 December 2008. Messrs AQambte that the
decisions of 1 October 2009 were taken well aftex expiry of
the four-month time limit established in Article (22 of the Staff
Regulations. Messrs D., D.K., E. and T. maintaiat ttiheir internal
complaints were lodged within the prescribed timetst.

On the merits, the complainants enlarge upon tbleas. In their
view, the draft document produced by Eurocontr@sdnot show that
the amendment made to Article 12 of Annex IV to tBéeaff
Regulations was discussed with the trade unionnggtons, let alone
that any consensus was reached on the matter. Sitayit that the
reference to Judgment 2633 is irrelevant in theirtscase.

The complainants contend that it is at the dateetifement that
the fraction of pensionable service expressed s da ignored. In
their opinion, the tables produced by the Agencwficon that it
neglected its duty of care and that they have sedfénjury, because
they are all obliged to defer their retirementhtiey do not wish to
suffer a loss in the amount of pension they drakeyTpoint out that
this loss, resulting from the fact that pensional#ars to be credited
have been calculated by reference to the basiaysaey were
receiving on the date of the transfer applicataong not on the date on
which they became established, can amount to appately 30 per
cent. According to them, Eurocontrol can hardlyirolahat transfer
applications submitted on the basis of its owngue a safeguard are
irreceivable.
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Messrs A. and Q. explain that, if necessary, initemdto the
guashing of the implied rejection of their intersamplaints, they seek
the setting aside of the explicit decisions tak@nloOctober 2009.
With the exception of Messrs D., D.K., E. and The tother
complainants formulate a new claim seeking to hinee fraction of
pensionable service expressed in days “converted dash” and to
have the corresponding sum paid to them.

E. In its surrejoinders the Agency reiterates its {i@si It maintains
that the complaints filed by Messrs G. and |. Ae ime-barred and
states that, at Eurocontrol, the authors of thevesit provisions
“clearly decided that the date on which the repdy an internal
complaint is received should count when calculathegtime limit for

filing a complaint with the Tribunal”. It submitat the claim which
most of the complainants have added in their reggosdseeking to
have the fraction of pensionable service expressathys converted
into cash, is new and therefore irreceivable.

On the merits, the Agency argues that the isssedan that claim
is unconnected with the question of transferringspen rights, and
that in reality the complainants are challenging tbntents of Article
3 of Annex IV to the Staff Regulations. It emphasishat the transfer
of pension rights is not compulsory, but when ddiie decide to avalil
themselves of this option, they do so in full knedde of the facts,
after receiving a calculation of the pensionablargewhich will be
credited to them. It points out that the royal éecof 25 April 2007,
which entered into force on 1 June 2007, contaiasprovisions
suggesting that transfer applications submittedrgn that date could
be accepted.

CONSIDERATIONS
1. Under Article 12 of Annex IV to the Staff Regulat® an

official who enters the service of Eurocontrol igiteed to have paid to
the Agency the updated capital value of the pensgitis acquired by

11
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him by virtue of his previous activities “if the gelations or the
contract to which he was subject in his previoust go allow”.

Rule of Application No. 28 sets out the arrangemsefdr
implementing this article and, in particular, thdes for determining
the number of pensionable years to be creditechén Eurocontrol
scheme in respect of pension rights transferrad finother scheme.

2. The original version of these texts stipulated tpahsion
rights had to be transferred when the official Ineeastablished. Thus,
an official could exercise his/her right to maketswa transfer only
within six months of the date of establishment &nel pensionable
years credited to him/her were calculated by refeeeo his/her basic
salary at that date.

3. According to the above-mentioned terms of Artic2 df
Annex IV to the Staff Regulations, the possibild¥ effecting such
a transfer from a national pension scheme was sutgjehe existence
of provisions authorising this transfer in the oa#l law of
Eurocontrol Member States. However, the adoptionlasts and
regulations to this effect has taken place so giyuhat, to date,
some States have still not passed such legislation.

4. In Belgium, the host country of Eurocontrol’'s Headders
and the country of origin of many of the Agency'fiaals, the
negotiations preceding the adoption of nationaislajon permitting
the transfer of pension rights proved to be lond arduous. Indeed,
they gave rise to complaints before the TribunalcWwhwere partly
aimed at obtaining redress in respect of the Agsralleged failure to
show due diligence in the negotiations. These camf{d were
dismissed by Judgment 2204.

In the end, it was not until 1 June 2007 that duahsfers became
possible by virtue of the entry into force of aabgecree of 25 April
2007 which, as from 1 June 2007, brought Eurocbntiithin the
scope of a Belgian law of 10 February 2003 whichl ledready
authorised this kind of transfer for officials ohet European
Communities.

12
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5. The complainants, all of whom had acquired pensights
with Belgian pension schemes, then requested tresfer of these
rights to the Agency’'s pension scheme, as Infomnablote to Staff
No. 1.07/05 of 31 May 2007 invited them to do ieyhwished to take
advantage of this arrangement.

6. However, during the above-mentioned negotiationsp t
series of events had taken place, which are ofcpéat relevance to
this dispute.

(@) On 17 June 1991 the Permanent Commission afciatrol,
acting out of consideration for officials who hadt rsubmitted their
application for the transfer of pension rights witlsix months of
becoming established or, above all, who had beeblanto do so
because such transfers had not yet been authdystbe legislation of
their country of origin, adopted “[e]xceptional tparary provisions
having the force of service regulations” to exentpe persons
concerned from the time bar. These provisions, kwhivere
subsequently incorporated into the Staff Regulatias Appendix llla,
specified that requests could be submitted witliknnsonths of the
effective date of the provisions or, in the caseffitials who in their
previous post had been subject to regulations ardontract which did
not permit such a transfer, of the date on whiathsutransfer became
possible.

Office Notice No. 11/91 of 27 June 1991, in whible provisions
in question were published, explained inter aliatthn the case
of officials who were as yet unable to benefit frantransfer owing
to the contract or regulations governing their [es post,
“[a]pplication may, as a safeguard, be made [...therdate on which
the transfer becomes possible can be awaited”.

The possibility of submitting such an applicatiosn & safeguard
was likely to be of particular interest to offigalvho had acquired
rights under Belgian pension schemes, since on 1 191 Belgium
had adopted a law, the specific purpose of which wwaauthorise the
transfer of these pension rights to “institutiorsvgrned by public
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international law”, and bringing Eurocontrol offds within its scope
was contemplated at that time.

Pursuant to this Office Notice, some of the conmalats submitted
their first application for a transfer.

However, the arrangements foreseen under the la@loMay
1991, which were based on a legal subrogation nmésimarather than
on the transfer of the actuarial equivalent or iygurchase value of
pension rights, were deemed to be financially tegadli/antageous
by Eurocontrol. The Agency consequently refusedcoomclude an
agreement with Belgium on that basis, with the ltabiat Eurocontrol
officials could not benefit from the above-mentidiaw and, as stated
above, they had to wait until 1 June 2007 befol®dame possible to
transfer their pension rights.

(b) In the meantime, the Permanent Commission obéantrol
had adopted a radical reform of the Agency’s pensicheme that
became effective as of 1 July 2005. The numeroussures forming
part of this reform, which was aimed at restorifg tscheme’s
financial viability and which the Tribunal found tbe lawful in
Judgment 2633, included an amendment of the abevdiomed
Article 12 of Annex IV to the Staff Regulations.

Under the new version of this Article 12, which wadopted on
5 November 2004, the number of pensionable yeaedited to an
official who transferred pension rights acquiredhwénother scheme
was no longer calculated by reference to the aifibasic salary at
the date of his establishment, but by referendeddasic salary at the
date of his transfer application and to his agethrdexchange rate in
force on that date.

This amendment, which echoed that made in 2004 Hyy t
European Communities to similar provisions on thedfer of pension
rights in the Staff Regulations governing their owificials, placed the
Agency’s officials in a less advantageous posittban they had
enjoyed under the original texts. The mathematicahula used to
determine the number of pensionable years takenaotount in the
Eurocontrol scheme, and the fact that the persmmcerned had
generally become established long before it begamssible for them
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to transfer their pension rights, meant that thelmer of pensionable
years which would henceforth be credited to thems waiten
considerably smaller.

The new version of Rule of Application No. 28, wiigave effect
to this amendment of the Staff Regulations and kwhias drafted with
some delay, was published in Office Notice No. 204 31 May
2007, on the eve of the entry into force of theatajecree authorising
the transfer of pension rights acquired under Belgichemes. The
Office Notice explained that officials who, beforiés date of
publication, had submitted a transfer request afmbse& previous
contract or employment scheme had allowed suclsfeanwould be
subject to the former provisions of Article 12 ofiex IV to the Staff
Regulations.

7. The complainants, who were not in that situatiorcaithey
could apply for the transfer of their pension rggbnly as from 1 June
2007, had pensionable years credited to them iordance with the
new provisions of Article 12 and Rule of Applicatidlo. 28.

As they nevertheless considered that they werélezhto benefit
from the more favourable provisions previously anck, they lodged
internal complaints in accordance with the procedset forth in
Article 92 of the Staff Regulations against theisieas by which the
Director General had determined those pensionazesy

The Joint Committee for Disputes issued a dividpthion with
respect to these internal complaints. The Dire@eneral, concurring
with the opinion of two members of this body wholchehat
these decisions were lawful, dismissed the comaidg) internal
complaints.

8. The 51 complainants are now impugning all thesesatets
concerning them.

9. In their original complaints registered on 28 Seyier 2009,

two of the complainants, Messrs A. and Q., chakehgvhat they
deemed to be implied decisions rejecting theirrivgk complaints,
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after the expiry of the four-month time limit a®iin the date on which
they were lodged, pursuant to Article 92(2) of 8taff Regulations.

However, attention must be drawn to the fact thwd tules
concerning the receivability of complaints befohe tTribunal are
established exclusively by its own Statute. Inipafar, the possibility
of lodging a complaint against an implied rejectisrgoverned solely
by the provisions of Article VII, paragraph 3, dfet Statute, which
states that an official may file a complaint “[wibehe Administration
fails to take a decision upon any claim of an ddfievithin sixty days
from the notification of the claim to it". When aarganisation
forwards a claim before the expiry of the presdtilperiod of sixty
days to the competent advisory appeal body, tkis isself constitutes
“a decision upon [the] claim” within the meaningtbkse provisions,
which forestalls an implied rejection which could beferred to the
Tribunal (see, on these points, Judgments 532, 7@R0r 2681). As it
is not disputed that, in the instant case, the Agen
had forwarded the complainants’ internal complaitdgsthe Joint
Committee for Disputes within this prescribed périof time, the
persons concerned were wrong in believing that tteayd challenge
the implied rejection of these complaints.

Subsequently, however, by decisions of 1 Octobdd92Ghe
Director General explicitly rejected the two intakrcomplaints in
guestion after the Committee had given its opiniés. in their
rejoinders the persons concerned have indicated tiey also
challenge these explicit decisions inasmuch asniiag be necessary,
their claims must be deemed to be directed agaeste decisions
and in this respect their complaints should benaitstied with those of
the other complainants.

10. Numerous applications to intervene have been stadunity
other officials. Some of them are interveners ivesal cases.

11. The complainants do not object to the joinder dfthé

complaints which has been requested by the AgeBayce these
complaints seek the same redress and rest on sibnsiswhich are
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mostly very similar, the Tribunal considers thagytlshould be joined
in order that they may form the subject of a singlang.

12. The Agency raises several objections to the rebdityaof
the complaints.

13. First, it submits that many of the complainants eveotified
of the impugned decisions well before the date mead in their
submissions, so that in reality their complaintsenfded out of time. It
considers that their assertions in this respect“ao¢ in the least
credible” and that the persons in question havertakiberties [...]
with the time limits”.

However, in accordance with the principles govegnithe
burden of proof when determining the receivabitiffcomplaints, it is
up to the organisation which intends to rely ore laubmission to
establish the date on which the impugned decisisase notified
(see Judgments 723, under 4, or 2494, under 49e $ire Agency has
failed to produce any acknowledgement of receipbtber document
attesting to the date on which the decisions irstjolre were notified, it
has not furnished proof of the alleged late subigissThis argument
will therefore not be accepted.

14. Secondly, Eurocontrol submits that Messrs G. ard,lwho
themselves say that they received the decisionsecoimg them on
29 September 2008, were time-barred when they imgaighese
decisions before the Tribunal on 29 December 2G0&ntends that
their complaints were lodged after the expiry o€ tthree-month
period, beginning on the day of notification of thexision rejecting an
internal complaint, laid down in Article 93(3) dfe Staff Regulations.

It must be emphasised in this respect that, asdstedrlier, the
conditions governing the receivability of complainbefore the
Tribunal are governed exclusively by the provisioh#ts own Statute.
As was recently recalled in Judgment 2863, whick dalivered in a
case also concerning Eurocontrol, an organisationiciw has
recognised the jurisdiction of the Tribunal may wiepart from the
rules which it has thus accepted. Article VII, maeph 2, of the
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Statute of the Tribunal states that, “[t]o be reable, a complaint must
[...] have been filed within ninety days after themgmainant was
notified of the decision impugned or, in the caka decision affecting
a class of officials, after the decision was putg®’. It is therefore
unlawful for Article 93 of the Staff Regulations $et a different time
limit for filing a complaint by specifying that théimit is three months
instead of ninety days. Moreover the Tribunal’'secksv indicates that
the time limit laid down in the above-mentionediélg VII, paragraph
2, starts to run on the day after, and not on tie @h which, the
impugned decision is taken (see, for example, JedtyrB244, under
5).

In the instant case, this period for filing a coaipt expired on
28 December 2008. However, as that was a Sundayaimplaints of
the persons concerned could still be filed on thoding day (see
Judgments 306, 517 and 2250, under 8). Since tleey registered on
29 December 2008, as stated earlier, they areftieneceivable.

15. Thirdly, the Agency submits that the complaints of
Messrs D., D.K.,, E. and T. are irreceivable becatissr internal
complaints were not submitted through their “imnageli superiors”
within three months, as required by Article 92(2 g3) of the Staff
Regulations.

While the complainants contend in a convincing nearthat they
did lodge their internal complaints within the dpgable time limit, the
evidence on file shows that they were probablysutmitted through
the complainants’ immediate superiors. HoweverthasTribunal has
frequently stated, the procedural rules for lodgamginternal appeal
must not set a trap for staff members who are amde#ng to defend
their rights; they must not be construed too peadalty and, if they are
broken, the penalty must fit the purpose of the.rdtor that very
reason, an official who appeals to the wrong bodgsdnot on that
account forfeit the right of appeal. In such circtamces this
body must forward the appeal to the competent beithin the
organisation in order that it may examine it anel plerson concerned
is not deprived of his/her right of appeal (see,this connection,
Judgments 1832, under 6, and 2882, under 6).
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In accordance with that case law, this objectionreceivability
will thus be dismissed.

16. On the other hand, the Agency is right to challenige
receivability of a claim added by most of the coanphnts in
their rejoinder, seeking the payment of a sum epoading to
the conversion into cash of the fraction of thedéngionable service
expressed in days. As the Tribunal has consistéetly, a complainant
may not, in his or her rejoinder, enter new claimos contained in his
or her original complaint (see Judgments 960,
under 8, 1768, under 5, or 2996, under 6). For tb@&son, this
additional claim can only be dismissed.

17. The complainants’ main argument is that, genesglyaking,
the Agency could not lawfully make them subject ttee new
provisions of the Staff Regulations and Rules opligation thereof
which had been introduced as part of the pensibemse reform that
entered into force in 2005.

18. They first submit that, contrary to the terms ofe th
Memorandum of Understanding of 16 July 2003, theresentative
trade union organisations at Eurocontrol were moisalted about the
amendment of Article 12 of Annex IV to the Staffgréations before
its adoption on 5 November 2004.

As the Tribunal already noted in the aforementioned
Judgment 2633, the evidence on file indicates tthatAgency’s trade
unions were widely associated in preparationsHerpgension reform.
Their representatives were invited to participat@imerous meetings
on this subject and the Agency has produced aswaexao its reply
a draft document, entitled “Text of compromise sg on pension
reform as discussed with social partners on 134tpWhich proves
that such consultation really took place. While gilan to amend
Article 12 of Annex IV to the Staff Regulations doeot seem to
have been specifically debated at that meeting, tthde union
organisations were nonetheless informed of it. diditoon, it must
be noted that, contrary to what the complainansmseo think,
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compliance with the Memorandum of Understandind®fJuly 2003
does not signify that consensus between the Ageamy these
organisations must be achieved on any substanthendment of an
article of the Staff Regulations. This argument!|wherefore be
dismissed.

19. The complainants then state that, even supposimy th
Article 12 of Annex IV to the Staff Regulations st have been
applied in its current version, the Agency did momply with it.
Citing the case law of the Court of Justice and @uwurt of First
Instance of the European Union relating to the iappbn of
provisions of the Staff Regulations of Officials tiie European
Communities which are similar to those of Articlg, they contend
that Eurocontrol was under an obligation to cretiem with
pensionable years in such a way that the pensgirtsriwhich they
had acquired with a national scheme by the datewhith they
entered the Agency’s service were preserved in Adtording to the
complainants, in order for the provisions of Amicl2 to be made
consistent with this requirement, they should bestwed as meaning
that the application of the rule that the pensitmakars to be credited
are calculated by reference to basic salary ad#te of the transfer
request is subject to the condition that, when gbheson concerned
became established, such a transfer was alreadibf®s

20. This Tribunal is not bound by the case law of thedpean
Union’s judicial bodies. It must further be notdrt the legal context
of this case law is different. Unlike the above-t@mmed Article 12
which is in force in Eurocontrol, the provisions éfticle 11 of
Annex VIII to the Staff Regulations of Officials dhe European
Communities, which formed the basis of this case @o not restrict
the transfer of pension rights by requiring thisotoauthorised by the
regulations or contract to which the person coredmwas subject in
his/her previous post. Moreover, more generallyakjpe, the legal
framework governing European Union staff, whichoat pension
rights acquired in a Member State to be transfetweithe Community
pension scheme on the conditions established bycdse law, differs
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from that which applies to Eurocontrol staff in ttithe provisions

of the Staff Regulations are not binding on the Wgés Member

States. In addition, the interpretation of Artid@ suggested by the
complainants conflicts directly with both the letéand the spirit of the
provisions of this article, which were formulatedhna view to taking

account, in all cases, of the person’s situatiothatdate of his/her
application for the transfer of pension rights, arat at the date of
his/her establishment.

21. The complainants also submit that the Agency bregctheir
property rights with this new method of determinithg pensionable
years to be credited to them.

22. Although the Tribunal has already had occasion taies
that international organisations must respect tbéficials’ property
rights (see Judgment 2292, under 11), this ple4 mot succeed
in the instant case. The complainants’ pension fiien@robably do not
equate exactly to the capital of their transferraghts, but
this situation, which is inherent in the functiogiof every social
insurance scheme, is in itself by no means abnorpralvided of
course that any losses suffered by the personsenoet remain
minimal. There is no evidence to show that the @@rs on which the
pensionable years credited to the complainants e&@ilated result
in non-compliance with this requirement, even thotlgey are indeed
less favourable than those provided for under thevipus rules.
Moreover, it would in any case be difficult to tdre Agency with thus
despoiling its officials, as it must be emphasisieat the transfer of
pension rights acquired with a national pensioresahis no more than
an option available to them, which they are fre¢ taouse if they
prefer to maintain their pension rights as thepdtander their original
scheme.

23. The complainants likewise submit that the new miovis
breach the principle of the equal treatment ofcadfs. This principle is
not, however, cited here, as is usually the case,ofider to
demand that similar or comparable situations beegwd by the same
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rules, but in support of the argument that disgmsituations must
be subject to rules taking account of this disgnty. In the
complainants’ opinion, Eurocontrol could not lavi§uapply the same
provisions to officials established by 1 June 20@Yo had pension
rights with Belgian schemes, and to officials wherevestablished by
that date but whose pension rights acquired wigr thriginal scheme
could already be transferred, or indeed to offeciho had acquired
pension rights with Belgian schemes but who becestablished after
that date, as the former, unlike those in theHdtt® categories, were
unable to transfer their pension rights at the timien they became
established.

24. However, where an international organisation isuiegl to
apply the principle of equal treatment to officialls dissimilar
situations, the Tribunal's case law allows the aorgation a broad
discretion to determine the extent to which theididarity is relevant
to the rules concerned and to define rules takiogoant of that
dissimilarity (see, for example, Judgments 199Qjeun7, or 2194,
under 6(a)). When a revision of staff regulatiomakes place, as
occurred here, it will inevitably affect various tegories of staff
differently, depending on their personal or prof@sal characteristics,
such as their age or career pattern, and the aa@son should
naturally not be required to define specific legales for each
category. In the instant case, Eurocontrol, whicd hemporarily
established a specific set of rules for some d@lfsidid not consider
that the difference in the situation of the categorof officials
mentioned by the complainants was such as to medbat they be
made subject to different rules. In light of theadable evidence, the
Tribunal does not consider that this approach domsti an abuse of
the Organisation’s discretion in this matter.

25. In the complainants’ opinion the Agency breachedlitty of
care towards its officials by issuing and then winmg the new
provisions of the Staff Regulations and Rules opligation thereof
determining the pensionable years to be crediteghwdension rights
are transferred, since these provisions “plainhoigd the interests” of
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the staff members concerned. But the duty of catdclw an
international organisation owes to its officialsvimusly does not
imply that the organisation must, as a matter ofqgiple, refrain from
adopting rules which are less favourable to itdfsthan those
previously in force, or that it must exempt stafébrh the normal
application of such rules.

26. Some complainants submit, more specifically, thhée t
Agency breached this duty of care by publishingahended version
of Rule of Application No. 28 just before the eninto force, on
1 June 2007, of the Royal Decree permitting thasfier of pension
rights acquired with Belgian pension schemes. Whikould certainly
have been advisable to have drafted this amendsoamter, from the
legal point of view it simply gave effect to thewe&ersion of Article
12 of Annex IV to the Staff Regulations, which Haekn in force since
1 July 2005. In itself, the amendment did not tferes deprive the
persons concerned of any legal right, and, asdstieve, the duty of
care which an organisation owes to its officialeslmot require it to
abstain from making them subject to the applicahles solely
because they are unfavourable to them.

27. The complainants tax the Agency with ignoring trecfion
of pensionable service expressed in days in cdioglahe amount
of their pensions. Contrary to what they apparerublieve, this
issue, which is tantamount to challenging the ldmdas of Article 3 of
Annex IV to the Staff Regulations defining the cibiaahs for payment
of pensions, does not solely affect the situatidnofficials who
transfer pension rights acquired with a nationhkeste. But it must be
observed that this plea in fact concerns the détation of the
amount of an official's pension on his/her retiremeand not the
calculation of the years of pensionable servicectvimay be allocated
to him/her in the course of his/her career. Thesagk therefore of no
avail against the impugned decisions in the instasés.

28. Some of the complainants argue that they were |eghtit
to remain subject to the former provisions becatlsy had filed
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a transfer application as a safeguard, before tipoeegisions were
amended, on the basis of the above-mentioned Offlo&ce of
27 June 1991.

29. As stated earlier, the purpose of this Office Notigas to
publish and explain the arrangements for implemegntine provisions
of the Staff Regulations adopted on 17 June 199ichyhwithout
altering the condition that the only officials élitp for a transfer of
pension rights were those who, in their previoust peere subject to a
contract or to regulations which so allowed, autwsat those who did
not meet these conditions to submit their applicatiithin six months
of the date on which this transfer became possible.

With reference to these provisions, the Office blmtadded that
these persons did not necessarily have to awaietiey into force
of national laws authorising such a transfer befeubmitting their
application, but that they could do so forthwitls ‘@safeguard”.

30. The Tribunal will not dwell on the complainantsgament
that it was in fact possible to transfer pensigghts from Belgian
schemes before 1 June 2007, with the result tiiatad$ who had filed
a transfer application pursuant to the Office Notaf 27 June 1991
met the conditions established by that of 31 Ma§72fbr remaining
subject to the former method of calculating persie years to be
credited. Contrary to that view, the fact that ammf 2002 it was
envisaged that Eurocontrol would be brought witthie scope of the
above-mentioned Belgian law — which was in the gsscof being
drafted and which was finally promulgated on 10rbaby 2003 — is in
itself of no legal consequence. Only the actua¢msion of the scope
of the law, which did not occur until the entry anforce, on
1 June 2007, of the Royal Decree of 25 April 200auld make it
possible to transfer pension rights acquired witiglan schemes to
the Agency’s scheme. In this connection, it is alsmifestly wrong to
argue that the law of 10 February 2003 appliedumé&ontrol as from
its entry into force on 1 January 2002, becausélarB of this law
stipulated that the extension of its applicationotter institutions
governed by public international law was subjecth® issuance of a
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royal decree which itself determined the date ofclwithis extension
took effect and, in this case, as stated earligs, was set at 1 June
2007.

31. It was plain from the instructions in the Office tide of
27 June 1991 that a transfer application submittextlvance pursuant
to this notice would be regarded by the Agencyasny been validly
filed, and not as premature. This would prevent #pplication
from subsequently becoming time-barred if, for eglanthe person
concerned did not confirm it within six months betdate on which
the transfer became possible.

32. However, these instructions did not give the offi€i
concerned the right to have this application exaahrwhen the time
came, in the light of applicable Staff Regulatiamsl relevant rules on
the date on which it was submitted.

33. As the Tribunal stated in Judgment 2459, under 9, a
administrative authority, when dealing with a claimust generally
base itself on the provisions in force at the titriekes its decision and
not on those in force at the time the claim wagwstibd. Only where
this approach is clearly excluded by the new pioris or where it
would result in a breach of the requirements ofphieciples of good
faith, the non-retroactivity of administrative dsions and the
protection of acquired rights, will the above rala apply.

34. Inthe instant case, the new provisions of Artit?eof Annex

IV to the Staff Regulations and Rule of ApplicatiNn. 28 provide no
indication whatsoever that they were intended tovecoonly

applications submitted after their entry into fordoth the actual
terms of these provisions and the circumstanceshich they were
adopted show, on the contrary, that it was theih@’ intention that
they should apply to officials who had previouslgeh unable to
obtain the transfer of their pension rights.
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35. The principles of good faith, non-retroactivity aritie
protection of acquired rights would have been kredconly if the
Office Notice of 27 June 1991 had stipulated thatgfer applications
submitted as a safeguard pursuant to that noticgdawo due course be
examined in the light of the texts in force on ttege on which they
were filed. No such inference may be drawn, eveapligitly, from the
terms of this notice. The mere fact of authorisikgency officials to
submit an application before the condition permitits granting was
met could not be construed as an undertaking timate this obstacle
disappeared, the application in question would dresiclered without
regard to subsequent developments in the legalefraork governing
pensions.

36. These considerations lead to the conclusion tha th
pensionable years credited to the complainantsecoed were correctly
determined, in accordance with the new provisignglieable on the
date of the disputed decisions, by reference tdésic salary received
by the persons concerned at the date of theirfemagplications and
not at the date on which they were established.

37. However, the Tribunal must draw attention to thet fhat, as
was found in Judgments 2985 and 2986 delivered Baekizuary 2011
concerning similar cases, the transfer applicatorbe taken into
account for this purpose was not that which the§eials had filed
after 1 June 2007 but that which they lodged ittipursuant to the
Office Notice of 27 June 1991.

38. By specifying that officials for whom a transfer pénsion
rights was not yet possible were nevertheless agdwto apply for
such a transfer as a safeguard, this Office Natemlf gave those
officials the guarantee that such applications wolok regarded as
valid. For this reason, the “date of application #otransfer” which
must serve as the reference point for determirtiagoensionable years
to be credited to them, according to the new varsiof
Article 12 of Annex IV to the Staff Regulations,ncanly be that of the
application thus made. By considering, when thengfer finally
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became possible for persons holding pension rigtite Belgian
schemes, that the applications submitted by sontbesh under this
arrangement would not be taken into account andttieareference
date would be that of a new application which theyuld have to
make, the Agency therefore disregarded the ledettsfof their initial
application.

39. Admittedly, the Office Notice of 27 June 1991, whos
essential purpose was, as stated earlier, to protieaals against any
risk of a time bar, was adopted at a time whenstifessequent legal
consequences of these transfer applications swgumitt a safeguard
could not be foreseen. However, since Eurocontcokepted at the
outset the validity of applications presented iesth circumstances, the
requirements of the principles of good faith, then-metroactivity of
administrative decisions and the protection of &egurights resulting
from definitively established legal situations peated the Agency
from thereafter refusing to give full effect to sieeapplications.

40. The Tribunal further notes that there was no timat Ifor
presenting applications under the Office Notic 6fJune 1991. Since
their submission was not subject to any exprese fiimit, which
would indeed have been fairly nonsensical given tiha applications
were to be made in order to safeguard a right whalht arise at a
later date, there was nothing to prevent officfedsn submitting such
applications up until the entry into force, on hd 2007, of provisions
rendering possible the transfer of pension rightpuaed with Belgian
pension schemes.

41. It follows that all the impugned decisions concegi
complainants who filed a transfer application asafeguard, pursuant
to the above-mentioned Office Notice of 27 June1l19%uring the
period from the date of publication of that notige to and including
31 May 2007 must be set aside. These complainaages must be
referred back to the Agency in order that the perable years
credited to them be determined by reference to thessic salary and
age and the exchange rate as at the date of #mgdective initial
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applications. If several applications were subrdiths a safeguard by
the same official before 1 June 2007, the operatate will naturally
be that on which the first application was made.

42. In many of the instances where the complainantedtan
their complaint that they had submitted an appbcato have their
pension rights transferred on the basis of thec®fflotice of 27 June
1991, the Agency disputes the accuracy of thiestant. The persons
concerned, who have produced no evidence whatsteseibstantiate
their allegations, do not take issue with the Agengosition in this
respect in their rejoinder. In the circumstanchs, Tribunal considers
that the available evidence does not establish ttfete applications
were made.

43. In addition, it must be made clear that the off&iho had
asked Eurocontrol or the Belgian authorities to phdmeasures
permitting the transfer of their pension rights,t who had not
formally presented a transfer application beforguthe 2007, will not
be granted the right to benefit from pensionablaryecalculated on
this basis. The same appliesfortiori, to those who merely expressed
an interest in transferring their pension rightstlie context of the
survey conducted on this subject by the Human ResselDirectorate
in 2002. Only a formal transfer application subedtas a safeguard on
the basis of the Office Notice of 27 June 1991 rhayvalidly taken
into consideration in this respect; the fact tlmahe officials are unable
to benefit from the advantage in question is thaulteof their own
choice not to file such an application.

44. The interveners who filed transfer applicationaaafeguard
and who are thus in a similar legal situation tat tf the complainants
referred to in consideration 41 above shall be tgcrthe rights
conferred on the latter by the present judgmene Agency must
carry out the requisite checks with regard to titerivener who claims
to be in this category, but whose applications dbappear to be in its
records. The person concerned shall assist iismthtter.
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45. The claims of all the complainants other than theserred

to in consideration 41, and consequently the agtitins to intervene
from officials other than those referred to in ddesation 44, shall be
dismissed.

46. Those complainants who succeed in part are entbledsts,

which the Tribunal sets at an overall amount 008,6uros.

DECISION

For the above reasons,

The disputed decisions of the Director General afoEontrol
determining the number of pensionable years credite the
complainants referred to in consideration 41, abared those
dismissing these persons’ internal complaints er@side.

These complainants’ cases shall be referred batiletédgency in
order that the pensionable years in question bermeted in
accordance with the terms and conditions indicaitedthat
consideration.

The interveners referred to in consideration 44bjestt to
the reservation made therein with regard to oneghem, shall
enjoy the rights which the present judgment confers the
complainants referred to in points 1 and 2, above.

The Agency shall pay these complainants costs én averall
amount of 8,000 euros.

All other claims presented by these complainarédamissed.

The complaints of the other complainants and th@ications to
intervene referred to in consideration 45, abowe dismissed.

In witness of this judgment, adopted on 12 May 20d4 Seydou Ba,
Vice-President of the Tribunal, Mr Claude Rouilletudge, and
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Mr Patrick Frydman, Judge, sign below, as do |,h€ahe Comtet,
Registrar.

Delivered in public in Geneva on 6 July 2011.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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