Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

111th Session Judgment No. 3026

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr R.S. K. agsdirthe
Organisation for the Prohibition of Chemical Weapd®PCW) on
6 July 2009 and corrected on 19 October, the OPCh&fdy of
27 November 2009, the complainant’s rejoinder dfi&ch 2010 and
the Organisation’s surrejoinder of 4 May 2010;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a Dutch national born in 1976nedi the
OPCW as a Security Guard in the Office of Configeity and
Security (OCS) in March 2001. After having workeatar a series of
temporary assistance contracts, he was grantee-year fixed-term
contract at grade GS-3 with effect from 29 May 2005

From 1 September to 17 October 2006 the complainast on
sick leave. On 18 October he returned to work grad-time basis,
working only day shifts, and on 13 April 2007 hesumed normal
duties.
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On 8 January 2007 the complainant’s supervisor esighis
performance appraisal for the period from 1 Jantar$l December
2006. For his overall performance he recommendedtimmary rating
“Insufficient”, which specifically meant that “Themajority of
objectives [were] not fully met or the majority gqderformance
dimensions [were] less than fully achievedThe complainant
signed the appraisal that same day, indicating tletdisagreed
with his supervisor's appraisal. In accordance wattiministrative
Directive AD/PER/18/Rev.2, which establishes a @&®enince
Management and Appraisal System, the appraisaltheasforwarded
to the Performance Board, which met on 3 April 2sdJune 2007 to
review the rating “Insufficient” recommended by themplainant’s
supervisor. It found that the said rating was adégy justified
and decided that it was to be maintained. The skappraising
officer signed the appraisal on 27 August 2007. iktaaken note
of the second appraising officer's comments, thegainant signed
the form on 3 September. On 2 November 2007 héat@it the
rebuttal process against the rating containedsr2606 appraisal.

On 19 December 2007 the complainant’s supervisgmesi his
performance appraisal for the period from 1 Jant@ar$l December
2007. He recommended for his overall performana sbhmmary
rating “Requiring Some Improvement”, which meanattiMany
objectives [were] met or exceeded and many perfoceaaimensions
[were] fully achieved or exceeded, but critical srer a significant
proportion [were] not”. The complainant signed them on the same
day, expressing his agreement with the appraiséle Becond
appraising officer signed the form on 20 Decemb@072 The
complainant noted the latter's comments and sigtiexd form on
7 January 2008. However, on 4 February 2008 he isigoha rebuttal
statement in respect of his 2007 appraisal.

The Rebuttal Panel issued its reports on the cangiéis 2006
and 2007 appraisals on 13 February and 4 April 2@8Bectively. It

" The relevant performance dimensions were: “Intggri “Professional
Competence” and “Efficiency”.
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decided that both the rating of “Insufficient” fibre 2006 appraisal and
that of “Requiring Some Improvement” for the 20Q3peaisal were
appropriate and should be maintained.

Prior to that, on 12 July 2007, the Head of OCSpoading to a
request from the Head of Human Resources, recomedeaghinst the
renewal of the complainant’s contract on the grauthét his appraisal
for 2006 reflected “insufficient performance”. By latter dated
28 February 2008, which the complainant receivedftfiowing day,
the Head of Human Resources informed him that tinecidr-General
had decided not to offer him an extension of histiaxt following
its expiry on 28 May 2008, on the basis that hidggmance had been
a concern. On 3 March the complainant requesteeview of that
decision, arguing that as it was based on his &grbor 2006 it did
not take into consideration the improvement docustiin his 2007
performance appraisal, nor the fact that a rebptadess in respect of
the 2007 appraisal was still under way. By a letfeB April 2008 he
was informed that the Director-General had decittednaintain his
decision not to offer him an extension of contradie complainant
lodged an appeal with the Appeals Council agaihst Director-
General’s decision on 28 April 2008.

In its report of 12 March 2009 the Appeals Courfoiind that
the rating “Insufficient” was appropriate and ttia¢ Director-General
was therefore within his right in deciding not tenew the
complainant’s contract, irrespective of his perfance in 2007 or the
outcome of the rebuttal process in respect of yeat’s appraisal. It
criticised the Administration for the time it hadken to finalise
the full performance appraisal cycle for the cormaat's 2006
appraisal which, in its view, had precluded the lengentation of an
improvement plan. It also held that the prescritede-month notice
period had not been respected. The Appeals Cowttimmended that
the Director-General maintain his decision not tenew the
complainant’s contract but that he award the compta fair
compensation for failing to give him proper notifethat decision. It
also made recommendations of a general charactatjcwarly
regarding improvements to the appraisal cycle.
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By a letter of 9 April 2009 the complainant wasoimhed that
the Director-General had decided to maintain thestten not to renew
his contract. With regard to the recommendation ftre
award of compensation, he was informed that a mecigould be
communicated to him in due course. On 19 May 26@3cbmplainant
was notified of the Director-General’s decision riot award him
compensation. In his complaint form the complainemticates the
Director-General’s decision of 9 April 2009 as thgugned decision
and in his brief he indicates that this decisiomuith be read in
conjunction with the decision of 19 May 2009.

B. The complainant argues that the decision not tewems contract
or award him compensation is tainted with errordagi, procedural
irregularities, non-consideration of essential$aets well as breach of
general principles of law, the principles governiitng international
civil service and the Tribunal’s case law.

Emphasising that during his many years of servidgth whe
Organisation only once, namely after he was plamedsick leave,
was his performance considered “Insufficient”, héomits that his
health condition and the impact it had on his peneince were not
considered sufficiently. He was unjustly portrayiedhis 2006 and
2007 appraisals as being unreliable and having @ pttendance
record when, in fact, his absence from work dutimat time was on
certified sick leave. Moreover, the OPCW did notte@t his doctor to
request information on his condition and, notwainsting his repeated
requests, it failed to establish and provide hirthvai formal “back-to-
work plan”.

The complainant contends that his 2006 appraisdl mibt
constitute a sound basis for the decision not mewehis contract and
that his improved performance in 2007 should hasenbtaken into
account. He considers the recommendation by thed HEaOCS
against the renewal of his contract to be unfaipeeially in light of
the positive mid-point review he had received f@02 He also
considers the recommendation to be in breach ofpdoeess, given
that it had been requested long before his contwast due to expire
and before the appraisal cycle had been finalisiedargues that by
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deciding not to renew his contract while the reddyttocess in respect
of his 2007 appraisal was still under way, the &liveGeneral denied
him the benefit of that process.

Referring to the case law, he further assertstthawas not given
an adequate opportunity to improve. In this redegddraws attention
to the findings of the Appeals Council, which calesed that the
Organisation had not addressed his alleged underpemce in a
valid and meaningful way, mainly because no formathanism was
available and because the 2006 appraisal cycleaahkaen far too long
to allow his supervisor to establish a performangaovement plan.

Lastly, the complainant submits that the OPCW ditirespect the
mandatory three-month notice period laid down in affSt
Regulation 4.4 read together with Administrativedotive AD/PER/28,
and that by so doing it failed in its duty of céoevards him.

He asks the Tribunal to quash the impugned decgsimhto order
his reinstatement. He requests material damagewadept to the
salary, emoluments and pension contributions hedvoave received
had his contract been renewed from 29 May 2008 th&idate of his
reinstatement, together with interest at 8 per pentannum. He also
requests 30,000 euros in moral damages. In the évainthe Tribunal
decides not to order his reinstatement, he claimmBpensation
equivalent to the salary, emoluments and pensiariribotions he
would have received had his contract been renewed fperiod of
three years following its expiration on 28 May 20@8gether with
interest at 8 per cent per annum, and moral damagié® amount of
30,000 euros or an amount to be determined by titbeifal. He seeks
costs for the internal appeal proceedings and theepdings before
the Tribunal in the amount of 20,000 and 15,00@&uespectively.

C. In its reply the OPCW submits that the Director-Geis

decision not to renew the complainant’'s contracs weken in the
proper exercise of his discretionary authority and accordance
with the applicable rules. It recalls that decisiam the renewal of
contracts are subject to limited review and thapeeially in cases
of non-renewal on account of unsatisfactory pertoroe, the Tribunal
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will not substitute the organisation’s assessménhe® complainant’s
fithess for duty with its own. It also notes thag specified in Staff
Regulation 4.4, it is not a career organisation dmat contracts,
including extensions, carry no expectation of resevor re-
employment.

The defendant argues that the complainant’'s 200®npeance
appraisal constituted a sufficient basis for theigien not to renew his
contract. It explains that the complainant was mfaitlg aware of the
reasons why he had been given the rating “Inseffici and that,
although he received the necessary feedback addrge, he failed to
improve. Consequently, its reliance on the 2006apal, irrespective
of his performance in 2007, was in conformity willdministrative
Directive AD/PER/18/Rev.2, which provides for naxtension of
contract where a staff member receives the ratingufficient”. It
contests the assertion that his performance had batsfactory up
until 2006, noting that he was not subject to tbemfal appraisal
process during the time he was on temporary assssteontracts.

The OPCW denies that the complainant's state oftthesas
not taken into account in the evaluation of his f@enance,
emphasising that his appraisal was made exclusigalythe basis
of his work performance prior to his sick leave asfda return-to-
work programme. It asserts that, contrary to whatadfleges, the
complainant was provided with a detailed and colmgmsive return-
to-work programme, which was developed and oversegnthe
Organisation’s Senior Medical Officer. It adds tlatvas under no
obligation to obtain information from the complama doctor,
especially since his condition had already beeasassl by the Senior
Medical Officer.

The Organisation rejects the contention that thenptainant
was not given an adequate opportunity to improveabse the
2006 appraisal was only finalised in August 2007.hilé/ it
acknowledges that there was a delay in obtainiagétond appraising
officer’s signature, it argues that this delay teslifrom its strict
adherence to the procedure established by Admatistr Directive
AD/PER/18/Rev.2, which requires that the PerforneaBoard issue its
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decision on a recommendation for the rating “Insight” before the
second appraising officer signs the form. Accordinghe defendant,
the complainant was given clear notice of the ati@asvhich his
performance needed to improve as early as
8 January 2007, when he received his appraisal®6, and was
moreover offered assistance in the form of mengpaind coaching.

The OPCW notes that the decision not to renew tingptainant’s
contract was communicated to him after the Rebu®ahel had
delivered its report on his 2006 appraisal, confignthat the rating
“Insufficient” was appropriate. It considers thattomplied with due
process requirements and that it fully observedptescribed three-
month notice period.

D. In his rejoinder the complainant argues that hisgpemance prior
to 2006 must have been at least satisfactory, ghvatrhis contract was
continuously renewed and he was granted salaryenments
and ultimately a three-year fixed-term contract. $igmits that an
organisation has the fundamental obligation to icEmsa staff
member’'s most recent appraisal prior to any detisioncerning the
renewal of his contract and that, accordingly, tlefendant should
have taken into account his 2007 appraisal. It khtherefore have
awaited the conclusion of the rebuttal process tfat appraisal.
He rejects the contention that his performance agals gave him
“clear notice of the areas in which his performaneeded to improve”
and reiterates that the Organisation ought to heswblished a
performance improvement plan. In his opinion, tleetfthat his
supervisor made positive comments in his 2007 aggdrathat he
recommended him for a salary increment and thaehebjectives for
2008 constitute clear indications that the intemtwas to renew his
contract.

E. In its surrejoinder the Organisation submits tk&teéliance on the
complainant’s 2006 performance appraisal as the bakis for the
decision not to renew his contract was lawful amak,tin any event,
any improvement he may have shown in 2007 was uificient to

justify a reconsideration of that decision. It eaipk that the granting
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of salary increments during the time he was on teany assistance
contracts does not amount to an acknowledgemenththaerformed
satisfactorily while he held a fixed-term contraahd it notes in this
regard that a salary increment was not recommemaleois 2006

appraisal. It denies any breach of the duty of caweed to the

complainant and points out that, in the absenceamy express
commitment by the defendant, he could not reasgrablegitimately

have expected that his contract would be renewed.

CONSIDERATIONS

1. The complainant is a former staff member of the @R Ele
joined the Organisation as a Security Guard on ficM&2001 and was
initially employed under a series of temporary stssice contracts. On
29 May 2005 he was employed on a three-year figrett-tcontract at
grade GS-3, again as a security guard. On 29 Febr2@08 the
complainant was informed by a letter dated 28 Falyri2008 that
his contract would not be renewed on its expiry 28 May of
that year. That decision was the subject of anrnaleappeal. So
far as is presently relevant, the Appeals Couretommended that
the decision be maintained but that the complaifsntpaid “fair
compensation” because the notice of non-renewalonagiay short of
the three months required by Administrative DineethD/PER/28. On
9 April 2009 the Director-General maintained hisid®n not to renew
the complainant’'s contract and on 19 May 2009 dedito pay
compensation. These are the decisions impugnedhby ptesent
complaint by which the complainant seeks reinstaténand damages
or, in the alternative, compensation in an amoguoieto three years’
salary and other benefits, interest and costs.

2. The decision not to renew the complainant's comtias
based on his 2006 performance appraisal in whichwhe rated
“Insufficient”. The Performance Board reviewed thmating in April
and June 2007 and concluded that it should be giagd. In
July 2007 the Head of OCS recommended that hisracinhot be
renewed because of the rating in that appraisa.afipraisal was later
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the subject of a rebuttal process and, in a regatéd 13 February
2008, the Rebuttal Panel also concluded that ttiegrélnsufficient”
should be maintained. In the meantime, on 19 Deeenf#07,
the complainant's 2007 performance appraisal wasiers. The
complainant was given an improved marking of “Reggi Some
Improvement”, signifying that “Many objectives [vedr met or
exceeded and many performance dimensions [werng] dahieved or
exceeded, but critical ones or a significant praporfwere] not”. That
appraisal was also the subject of a rebuttal peod@s 4 April 2008
the Rebuttal Panel reported that the 2007 ratingldhbe maintained.

3. The complainant suffered an illness in 2006 andy essult,
he was absent from work on various occasions in62&0d 2007,
including from 1 September until 17 October 2006. Ids return to
work on 18 October, he worked half days and onlydag shifts, as
recommended by the Organisation’s Health and Saeanch. He
resumed normal duties on a hormal roster on 13| 2p7.

4. The complainant contends that the decision notettew
his contract or award him compensation involvedorsrrof law,
overlooked essential facts and breached generatipiés of law,
the principles governing the international civilngee, and the
Tribunal’'s case law. His arguments are, howevenficed to four
issues, namely, whether his illness was sufficyetatken into account,
whether his improved performance in 2007 shouldehbgen taken
into account, whether he was given an adequate roppty to
improve and, finally, whether he was given propetice of the
decision not to renew his contract.

5. It is clear that the complainant's health was taketo
account in his 2006 performance appraisal. Indéwsl, supervisor
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stated in the mid-point review that he had refetireslcomplainant to
the Senior Medical Officer “due to concerns ovealtieissues”. The
Rebuttal Panel also took the complainant’s heattto iaccount.
However, the complainant contends that it was figahtly taken into
account. In this regard, he points out that hevmaiked for the OPCW
for nine years and that his 2006 appraisal wastiyeone in which he
was rated “Insufficient”. He also points out thhae tOrganisation did
not contact his doctor and, although so requessdiedd to produce a
formal “back-to-work plan”. It must be assumed thiatil 2006 the
complainant’s work was satisfactory as his
contract was renewed from time to time, albeit that was not
subject to performance appraisal during the penmd/ias employed on
temporary assistance contracts. Given, howevetrttbacomplainant’s
supervisor referred him to the Senior Medical @ffiszvho, as pointed
out by the Rebuttal Panel, was involved in assgdsis health during
his absence and “in developing and overseeing fhis$equent return-
to-work programmes”, the failure of the OPCW to sdh the
complainant’s own doctor does not establish thathaalth problem
was not adequately taken into account in his perdoice appraisal.
Nor does the failure to produce a formal “back-torkvplan”. In this
regard, there were apparently different programateadifferent times,
all supervised by the Senior Medical Officer.

6. The complainant raises one other issue in conmeetith his
illness. He claims that references in his 2006quatance appraisal to
his absences from work relate to absences oniedrsfck leave. This
is not correct. It was noted in the mid-point rewighat “[h]is
attendance record [was] poor [...], and he ha[dlethito follow the
laid down procedures when reporting sick, despiadadvised to [do
so]”. This was prior to his proceeding on sick ked@v September 2006.
At the end of the year, his supervisor referretliso‘increasingly poor
attendance record” and observed that on severahsmts the
complainant had failed to inform either him or tBenior Medical
Officer of his inability to attend work. In this gpect, the Rebuttal
Panel stated that this latter statement was notedasn the
complainant’s absences on sick leave but “on thagdef the return-
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to-work programme”. Although the complainant’s argnt that his
illness was not sufficiently taken into account triois rejected insofar
as it relates to his 2006 performance appraisalillniess and absence
on certified sick leave are matters to be takeo audcount in relation
to the question whether he was given an opportuoitimprove his
performance.

7. It is well settled that “[a]n organisation may niot good
faith end someone’s appointment for poor perforreanathout
first warning him and giving him an opportunity ¢t better” (see
Judgment 1583, under 6(a)). Thus, “[a] staff menjbdris entitled to
be informed in a timely manner as to the unsatisfgcaspects of his
or her service [and] to have objectives set in adeaso that he or she
will know the yardstick by which [his or her] futuperformance will
be assessed” (see Judgment 2414, under 23). ltess that the
unsatisfactory aspects of the complainant’'s peréorre were detailed
in the mid-point review in his 2006 performance ragal and detailed
in a way that enabled him to know the areas in witie needed to
improve his performance. Thus, for example, it saigl that there was
a need for “[g]reater attention to situational asveass especially when
engaged during perimeter rounds and surveillancel’ that he was
“difficult to contact when required and this muse¢ laddressed”.
However, the complainant argues that he had noagabrtunity to
improve until the Performance Board reviewed himgaand the 2006
appraisal was signed by him on 3 September 200ditiddally, he
refers to recommendations in the Appeals Councponte for
improvements in the timing of the performance ajgataprocess to
deal with underperformance and allow for
the establishment of a performance improvement .plaeither
the time taken to complete the 2006 appraisal psceor the
recommendations of the Appeals Council can alterfdct that the
complainant was made aware of the areas in whicmdezled to
improve at the time of his 2006 mid-point review.

8. An opportunity to improve requires not only thae thtaff
member be made aware of the matters requiring ingpnent, but,

11
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also, that he or she be given a reasonable timin&improvement to
occur. This aspect was considered neither by thee&ls Council nor
by the Director-General in his decision rejectimg tcomplainant’s
request for review of the decision not to renew leisntract.
Rather, the report of the Appeals Council and tlvedbor-General's
decision rejecting the complainant’s request fatienww were directed
to the question whether “the procedures and timslinfor the
performance appraisal were followed and to the germof
Administrative Directive AD/PER/18/Rev.2. That ditiwe provides
that the ratings of “Insufficient” and “Requiringp®e Improvement”
may lead to one or other of the following measures:
“(a) Performance improvement plan [...];

(b) Reassignment to a different post;

(c) Withholding of the within-grade salary ieanent;

(d) Non-extension of contract;

(e) Termination of appointment for unsatisfagteervice.”

Although the Administrative Directive allows foregmon-extension of
a contract in the case of a rating of “Insufficierit does not and
cannot relieve the OPCW of the duty to provide @pastunity for

improvement, that being an important aspect ofdiy of good faith

(see Judgment 2414, under 23, mentioned above)alnbe decision
not to renew the complainant’s contract was baséslyson his 2006
performance appraisal, the question whether he giasn a fair

opportunity to improve must be answered by refezdncthe situation
at the end of that year.

9. As already pointed out, it was noted in the midapoeview
in the complainant's 2006 performance appraisalontephat his
supervisor had referred him to the Senior Medickiicér because of
concerns with respect to his health. As the complai was placed on
certified sick leave from 1 September until 17 ®et02006, it must be
inferred that his health deteriorated after the-potht review and, as
he worked only half days until 13 April 2007, it stwalso be inferred
that he continued to suffer health problems at tlaasil then.

12
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The complainant’s return to work on 18 October 2@U6wed him

only a few weeks to demonstrate improvement, andetnonstrate it
while working only half days. In these circumstasicé must be
concluded that by the end of 2006 the complainadtrot been given
a fair opportunity to improve his performance. Andthat context, it
must also be concluded, as the complainant contethd$ regard
should have been had to his improved performanc20Bv. These
were material matters that were overlooked. lioiw# that the decision
dismissing the complainant’s appeal must be sdeasi

10. Although the decision dismissing the complainasijspeal
must be set aside, it does not follow that he istled either to
reinstatement or to compensation on the basishikatontract would
have been renewed for a further three years. Raltteelis entitled
to compensation only on the basis of what wouldeh&appened
had the Director-General taken a decision on theisbaf his
performance after he had been given a fair oppityttm demonstrate
improvement. In the circumstances, that requiredDirector-General
to have regard to his performance after he retutoesrmal duties on
a normal roster. And he could only do that by hgviagard to the
complainant’s 2007 performance appraisal.

11. Itis convenient to refer to an argument made dralief the
Director-General in the internal appeal for thepmse of considering
what would have happened if a decision had beantak the basis of
the complainant's performance after he had beerengia fair
opportunity to improve. That argument was as fodow

“In order to comply with the requirements of AD/PRR and respect the
required notice period of three months, the decisio the contract renewal
needed to be taken and notified to the [complajriarfebruary 2008. Had
the rebuttal panel’'s decision taken in April 200&b to assign a higher
rating for [his] 2007 [performance appraisal], theector-General could
have reconsidered the decision in light of sucmeawa new material fact,
although, [...] at the time a decision on the [ctaimant’s] contract needed
to be taken, the Director-General had sufficientwioentation to enable
him to make an informed decision.”

13
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12. It was implicitly recognised in the above submissto the
Appeals Council that the rebuttal process mighultem a higher
rating of the complainant’s performance in 2007,dhds, necessitate
reconsideration of the decision not to renew histrext. As the
rebuttal process was already under way in Febr2a@d8 and the
complainant had, in fact, demonstrated some impnevé in 2007, the
duty of good faith required the Director-General ¢atend the
complainant’s contract until such time as a denistould be taken
on the basis of the Rebuttal Panel's decision. Heweas the
Rebuttal Panel confirmed the complainant’s 200ihgadf “Requiring
Some Improvement” and that rating also allows fon-extension
of a contract, it must be concluded that on dejivef that report
on 4 April 2008 the Director-General would then d&agiven the
complainant three months’ notice of non-renewahisf contract. In
these circumstances, the complainant is entitlecbtopensation only
on the basis that his contract would not have beeewed beyond
4 July 2008. The conclusion that he is entitleddmpensation on that
basis renders it unnecessary to consider the camplks argument
that he was not given three full months’ noticetted decision not to
renew his contract.

13. The complainant is entitled to compensation in arownt
equal to the salary, emoluments and other allovgnaecluding
pension contributions, that he would have received the basis
that his contract was extended until 4 July 2008ether with interest
at the rate of 5 per cent per annum from due date$ the date
of payment. As the initial decision not to reneve tbomplainant’s
contract was based on his 2006 performance appraisd as
the complainant had not had a fair opportunity t@mdnstrate
improvement by the end of that year, he is entittechoral damages in
the amount of 2,000 euros. He is also entitledogiscin the amount of
1,000 euros.

DECISION

For the above reasons,
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1. The Director-General’s decisions of 9 April andNfy 2009 are
set aside, as is the earlier decision of 28 Fepr2@d8.

2. The OPCW shall pay the complainant the salary, emehts and
other allowances, including pension contributiast he would
have received on the basis that his contract weshdgd to 4 July
2008, together with interest at the rate of 5 pamt@er annum
from due dates until the date of payment.

3. The Organisation shall pay the complainant morahafges in the
amount of 2,000 euros.

4. It shall also pay him costs in the amount of 1,60fbs.

5. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 20 May 20#% Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, d@atherine
Comtet, Registrar.

Delivered in public in Geneva on 6 July 2011.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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