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111th Session Judgment No. 3024

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr L. T. againghe
International Labour Organization (ILO) on 26 Novmm 2009 and
corrected on 1 March 2010, the Organization’s reglh31 May, the
complainant’s rejoinder of 6 August, the ILO’s ®jainder of
8 November 2010, the documents produced by the nra@ton on
7 January 2011 at the Tribunal’s request, the caimaht's comments
thereon of 8 February and the ILO’s final obsewadiof 7 April 2011;

Considering Articles Il, paragraph 1, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, who has now dual Russian and Swiss
nationality, was born in 1946. From 17 January 16t 31 January
1982 he worked for the International Narcotics @anBoard (INCB),
and during that period he was a participant inUhded Nations Joint
Staff Pension Fund (UNJSPF, also referred to hafiein as “the
Fund”). He was then a national of the Union of ®bvbocialist
Republics (USSR). When he ceased working for tHéeBNthe sum of
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18,198 United States dollars, representing the aaietu equivalent
of his accrued pension rights, was transferredhto USSR Social
Security Fund under an agreement concluded betvteenUSSR
and the Fund.A balance amounting to 20,405.07 dollars was meti
by the Fund. From 1 February 1982 the complainaad employed
outside the United Nations system.

The Regulations of the UNJSPF were amended in Deeem
1982. The new version, which entered into forceladanuary 1983,
stipulated that the restoratiSmof prior contributory service pursuant to
Article 24 of the Regulations was possible onlytlie period in
guestion amounted to less than five years. On 8ehhner 1985
the United Nations Administrative Tribunal renderi¢sl Judgement
No. 360 in a case concerning the restoration odrpcontributory
service which had been denied on the basis of thguRtions as
amended. The Tribunal held that the Regulations besh amended
only with respect to the future. Hence the rightréstoration of a
period of prior contributory service of more thavefyears could be
invoked by former participants who re-entered thend- after the
amendment of the Regulations. By a letter of 27 ddat986 the
UNJSPF forwarded to the Secretary of the ILO StR#nsion
Committee — pursuant to a decision taken by thaditg Committee
of the United Nations Joint Staff Pension Board28nJanuary 1986 —
a list of officials of the International Labour @f¢, the Secretariat of
the ILO, whose circumstances were analogous tetbbthe applicant
in the case that had led to Judgement No. 360, Iyaimese who had
been readmitted to the Fund after 1 January 1983vérose most
recent period of prior contributory service endbefore that date had
been for at least five years. The letter indicaked the Secretary of the
Pension Committee should notify the persons comckermat they
could submit an application for restoration wittone year from a
specifically defined date. A second list identifiefficials who had

U The UNJSPF had also concluded a similar agreemi¢htthe Ukrainian and
Byelorussian Soviet Socialist Republics.

™ The term “restoration” means the inclusion in citnitory service of the prior
contributory service of a former participant whaegbecomes a participant.
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already had their most recent period of prior abotory service of

less than five years ending prior to 1 January 1@8%red, or who
were in the process of having it restored. The UNRI8rew attention
to the fact that the two lists might be incomplétealso indicated that,
as the lists contained only the names of official® had re-entered
the Fund between 1 January 1983 and the end dfalg fiscal year,

where the renewed participation of officials wagared subsequently
to the Fund, it was the responsibility of the Stme of the staff

pension committee of each member organisation efUNJSPF to

identify and notify the officials concerned of theption to restore. A
model information note that could be used by th®@ lkas annexed to
the letter.

In 1990 the complainant applied for a post of dweat the ILO.
The personal history form that he filled out at tthee mentioned the
period during which he had been employed at theBANGn 1 April
1991 he was appointed to the above-mentioned posdt \was
readmitted, under his fixed-term contract, to tH¢JSPF with a new
membership number. After consulting the Fund, heiddsl not to
submit the application form for restoration of pramntributory service
that had been sent to him when he took up his slutie

By a fax dated 3 October 1991 the UNJSPF providedSecretary
of the ILO Staff Pension Committee with a list ehtILO officials —
nationals of the USSR or of the Ukrainian or Byafmian Soviet
Socialist Republics — who had re-entered the Fumtblvého, pursuant
to a decision taken by the Pension Board in JuBl1%ere also being
given the option of requesting the restoration opeaiod of prior
contributory service ending before 1983. The Sacyewvas invited to
inform the persons concerned of that possibilitsing the attached
model letter, and to advise them that their reqebstuld be received
no later than 30 September 1992. As the compldmaame was not
included in the list in question, he was not cotadc

On 22 May 2007 ILO staff received an e-mail infangnthem that
participants in the Fund who had previously beatigible to elect to
restore periods of prior contributory service ofrendhan five years
could do so with effect from 1 April 2007. The cdaipant then
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submitted a request to that effect to the ILO Skdhsion Committee
which, after consulting the UNJSPF, rejected it thre light of

the practice adopted pursuant to aforementionegeindnt No. 360 on
the ground that it had not been submitted withi time limit of one

year from the date of readmission to the Fund. @rdune 2007 he
requested a review of that decision, pointing ot twhen he
re-entered the Fund in 1991 the ILO had not infarnfem of

Judgement No. 360. His request was forwarded toUiN@éSPF and
rejected on the same ground on 10 September 2007.

In a letter dated 22 October 2007 the Secretarythef ILO
Staff Pension Committee informed her line managiee, Chief of
the Security, Social Protection, and Health Brarbhf, in her view,
the ILO Staff Pension Committee had not systemidyiaaformed
the officials concerned of the implications of Jengnt No. 360,
contrary to the instructions given by the Fund. Skeled that she
intended to request the Fund to ask the consudtoigary to calculate
the exact amount that would be due to restore dhgptainant’s period
of prior contributory service, and she recommendeat the ILO
recognise that it had committed an administrativeore On
7 December the complainant sent a minute to theveabwentioned
Chief of Branch, expressing the hope that a saiutiould be found
rapidly. In a minute of 12 December 2007 he recptbtiie Director of
the Human Resources Development Department (HRDyak into
the matter promptly. He received no reply to eithiethese requests.

On 19 March 2008 the complainant filed a grievamgt the
Joint Advisory Appeals Board and on 31 March h&edt The Board
issued its report on 28 May 2008, concluding tihatre had been a
“misunderstanding” between the complainant, who e@ss/inced that
he had filed a grievance pursuant to chapter Xliiltloe Staff
Regulations — concerning conflict resolution — émel Administration,
which considered that, as he had not referred &pten Xlll in his
minute of 12 December 2007, he had not filed a &rgnievance. The
Board took the view that “administrative remedie®ist be exhausted
before the matter could be referred to it, ancé@ommended that the
file be submitted to HRD so that that departmenddttake a decision
on this case without delay in accordance with arajtll” referred to

4



Judgment No. 3024

above. As the Director-General approved this caictu and
recommendation on 22 July, the case was referrétRI0, which was
to issue its response within three months. In theantime, on
7 April 2008, the UNJSPF had informed the Secretéye ILO Staff
Pension Committee of the cost for each party oftoresy the
complainant’s contributory service for the perioonf 1977 to 1982.

As three months had elapsed since 22 July 2008 hendhad
received no response, the complainant filed a segpievance with
the Joint Advisory Appeals Board on 4 November 2008&s report of
29 June 2009 the Board recommended to the Dir€éxoeral that he
“negotiate directly with the Fund administrationthvia view to
reaching a solution that reflects shared respditgidietween the
Office and the Fund and which is acceptable tahhee parties”. By a
letter of 31 August 2009, which constitutes the tigiped decision, the
Executive Director of the Management and Admint&ira Sector
informed the complainant that the Director-Gendratl decided to
accept that recommendation, although he did notestize Board’s
view that the Secretary of the ILO Staff Pensiorm@uttee should
have been able to infer from the content of thesqal history form
completed by the complainant at the time of hisument that he had
previously been a participant in the Fund, and that Office was
therefore at least partly responsible. While hesaered that the
complainant was to some extent responsible, theckir-General
criticised the UNJSPF in particular for failing tmclude the
complainant’s name in the list that it had senth® Organization in
1991. After reviewing the various fruitless stepkein vis-a-vis the
Fund, the Executive Director informed the complaindghat the
Director-General, who was “determined to contingsigting [him]”,
had instructed his representative on the aboveioresd Staff Pension
Committee to place his case on the agenda of tkiesession of the
Committee so that the latter could perhaps refdp ithe Standing
Committee of the Fund at its meeting in July 2010.

B. The complainant contends that, owing to negligemtehe part
of the ILO — as admitted by the Secretary of thgaization’s Staff
Pension Committee — the amount of his retiremensipa is almost
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30 per cent lower than the amount he would haveived had the
restoration of his UNJSPF contributory service lestw1977 and 1982
been authorised. He criticises the ILO for draggdtadeet, noting that
although the Fund informed it on 7 April 2008 o&tmeasures to be
taken, it has yet to take the necessary steps.Grganization thus
prevented him from regularising his situation befbrs retirement. As
he sees it, the ILO is not determined to continsgisting him but
seems, on the contrary, to wish “to bury the affaiorder to evade
responsibility”.

He asserts that the general principles applicalde the
international civil service have been breached ahat the
Organization has caused him severe damage bydailinits duty to
inform. Citing Judgment 2768 of this Tribunal, lentends that, given
the extremely complex nature of the legal circumsta involved, the
ILO had a greater duty of care towards him whichfailed to
discharge. In this regard, he points out that upging recruited by the
ILO he was in fact issued with an application foion restoration of
prior contributory service under Article 24 of tRegulations of the
Fund. At the time, however, not only was he preetuly the terms of
that article from claiming such restoration, but Wwas also left
unaware of the consequences of Judgement No. 36Beotnited
Nations Administrative Tribunal, contrary to thestiructions contained
in the Fund’s letter of 27 March 1986.

The complainant criticises the ILO for not haviraken steps to
ensure that the list sent to it by the Fund on 3oler 1991 was
exhaustive, and he claims to be a victim of discratory treatment,
since the Organization only permitted officials wamame appeared
on the list to benefit from the restoration of prontributory service.

According to the complainant, the arguments addigethe ILO
in its decision of 31 August 2009, whereby it seekshift the blame”
to himself and the UNJSPF, are inadmissible. Hesidens in
particular that, by mentioning in his personal dvigtform the period
during which he had previously been employed inWnied Nations
system, he had done “everything that could readgrisexpected of
him to inform his employer”.
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The complainant asks the Tribunal to set aside itmgugned
decision insofar as the Director-General “refusdfiltake the steps
requested by the Fund”. He principally also asksThbunal to order
the ILO to take the requisite steps to permit #ntaration of his prior
contributory service between 1977 and 1982, angagp him the
difference between his current pension and thawvhizh he will be
entitled after the process of restoration — i.en@nthly amount of
2,698.80 Swiss francs — with effect from 1 April080 Subsidiarily, he
requests that this amount be paid for the perioohft April 2008 until
the last day of the month preceding the deliverthefjudgment in the
present case, and the payment of the “capitalised sum of a life
annuity” corresponding, on the one hand, to theveboentioned
amount payable from the month in which the judgmendelivered
and, on the other, to the difference between thevigor's pension” to
which his wife would currently be entitled and thatwvhich she would
be entitted had the restoration in question beerhasised,
i.e. 1,349.50 francs per month. Also subsidiatilg,asks for payment
of the above-mentioned amount in respect of thegdrom 1 April
2008 until the last day of the month preceding dedivery of the
judgment in the present case, the payment of theuatnfrom the
month in which the judgment will be delivered anchanthly payment
of 1,349.50 francs to his wife as from the montlofeing his decease.
In addition, he seeks fair compensation for theahimjury sustained
and 20,000 francs in costs.

C. In its reply the Organization argues that the caimpl is
irreceivableratione materiaebecause, insofar as the complainant is
challenging the Fund's rejection of his request festoration of
his prior contributory service, the Tribunal lagksisdiction. It also
holds that the complaint is irreceivabigtione temporisbecause the
complainant first submitted that request only i020.e. 16 years after
re-entering the Fund.

On the merits, the ILO states that the Fund shaagsonsibility
with the complainant for the fact that the requeas submitted out of
time. It seeks to demonstrate, inter alia, thatas unable to draw an
automatic link between Judgement No. 360 and tHernration
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contained in the personal history form completedh®sy complainant.
It points out that the versions of the UNJSPF Ratiuhs published
following the delivery by the United Nations Adnstriative Tribunal
of its Judgement No. 360 failed to mention thatctdfs who had
resumed their participation after 1 January 198Bewmw entitled to
submit an application for restoration, and that thend left it to
member organisations to inform the participantsceomed, although
they were not in possession of the necessary irdom According to
the Organization, its duty to inform concerned ahigse officials who
had been readmitted to the Fund between the erldeol985 fiscal
year and 27 March 1986, the date of the letter bychvthe Fund
informed the ILO of the consequences of JudgemenBl0.

According to the defendant, the complainant ought hwve
reported, at the time of his recruitment by theiceif that he had
previously been a participant in the UNJSPF by deting the
application form for restoration of prior contribbuy service. It infers
from the fact that the Fund informed the complairarthe time that it
was not possible to restore his prior contributsgyvice that this reply
was erroneous — which would render the Fund liabler else that
he could not benefit from the practice adopted yoams to Judgement
No. 360. It argues that the list supplied by theJSRNF in October
1991 was “described as exhaustive” which meangsimiew, that it
had no reason to cast doubt on its content andtttizrefore did not
fail in its duty to inform the complainant. It egihs that, since the
complainant’s name did not appear on the list, faidual situation
differed from that of the ten colleagues who hadrbelentified by the
Fund, and his argument to the effect that he wdasested to
discriminatory treatment must therefore be disnisse

D. In his rejoinder the complainant states that thep@se of his
complaint is to obtain redress for the injury hdfered as a result
of the Organization’s failure to fulfil its dutie®wards him as an
employer, a question which clearly falls within tilueisdiction of the
Tribunal. He adds that it is the “violation of thety to inform from
1991 to 2007” that constitutes the basis of his glamt, which is
therefore receivableatione temporis He argues that the ILO cannot

8
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invoke a time bar since it was the Organizatioglfitashich left him
unaware of his right to have his prior contributegyrvice restored. He
points out that it accepted the possibility of oeation in principle on
10 September 2007 and that it determined the reteanditions in its
letter of 7 April 2008.

On the merits, the complainant reiterates his aeqim He
maintains that he committed no fault and emphasited the
information contained in his personal history formas “duly
recorded”.

According to him, the Organization bears liability this case
because it ought to have notified him of the deaisiaken by the
Pension Board in July 1991 to offer officials irs Isituation the option
of applying for restoration. He asserts that if, th¢ time of his
recruitment, it had sent him an information nogehad been suggested
in the letter of 27 March 1986, he would certairipgve made
enquiries. Moreover, he infers from that lettert tthee ILO was under
an obligation to identify all officials who had beeeadmitted to the
Fund after the end of the 1985 fiscal year and wikoe eligible to
benefit from the practice adopted pursuant to Juege No. 360. He
argues that the Organization cannot justifiablyokes the Fund's
alleged failure to inform it correctly in order $hirk its duties towards
him. As he sees it, the ILO was in possession bth& necessary
information, and if it does not accept that viewsktould bring an
action for compensation against the Fund. He désptite assertion
that the list issued by the Fund in October 1995 wascribed as
exhaustive.

Lastly, the complainant specifies the amount of ¢lams for
payment of the “capitalised total sum of a life aityf, basing his
calculations on the “capitalisation tables” use&®witzerland.

E. Inits surrejoinder the Organization maintaingisition in full.

It submits that the fact that the complainant did receive, at the
time of his recruitment, the information note amekxo the letter of 27
March 1986 that the UNJSPF had recommended sendiofficials
resuming participation does not mean that it failadits duty to

9
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inform, given that the document “was in no way val® to the
complainant’s situation in March 1991". It statbattit was unaware at
the time of the names of the beneficiaries of thadfer agreement that
had been concluded between the USSR and the UN®ERhat it
had no reason to doubt that the list which the Foeudl sent to it was
exhaustive.

The ILO argues that the complainant's wife is natiteed to
compensation since the conditions governing themgsy of a
“survivor’s pension” are not met. It adds that tleference to the
“capitalisation tables” is irrelevant since the BWRF is not subject to
Swiss law.

F. At the Tribunal's request, the Organization prodldes entire
exchange of correspondence with the UNJSPF dunegériod from
18 June to 14 December 2010.

G. In his comments the complainant submits that it tpayinferred
from these documents that the Organization knewtkgalist provided
by the Fund in October 1991 was not exhaustivé,itlead to compile
the data required to keep its staff properly infedvand that the ILO,
and in particular the Secretary of the Staff Pens@mmmittee, is
therefore liable in the present case.

H. In its final observations the ILO contends that deenplainant’s
reading of its exchange of correspondence withRhed is “highly

selective”. According to the Organization, if itiléa in its duty to
inform, it cannot be held responsible because dwefary of the Staff
Pension Committee “forms part of the chain of resjality of the

UNJSPF and its administration” as has been conéirimeg the Fund
itself.

CONSIDERATIONS

1. The complainant was employed in the United Natgystem
from 17 January 1977 to 31 January 1982. Duringgkeaod he was a
participant in the UNJSPF.

10
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On his separation from service, an amount repreggenhe
actuarial equivalent of his accrued pension rig¥ds transferred to the
Social Security Fund of the USSR, of which he wasa#onal, in
accordance with an agreement concluded betweerdbatry and the
UNJSPF. The balance of his pension account, i.2l08007 dollars,
was retained by the Fund.

2. From 1 February 1982 the complainant worked outside
United Nations system.

Following the entry into force of an amendment he tUNJSPF
Regulations on 1 January 1983, the United NatiodsniAistrative
Tribunal delivered Judgement No. 360 on 8 Novenil®85, in which
it recognised the acquired right to restorationaoprior period of
contributory service of more than five years. Thi&ve rise to a
decision by the Standing Committee of the UNJSR¥gpted on
28 January 1986, concerning officials readmittedht® Fund after
1 January 1983.

3. On 1 April 1991 the complainant was appointed fmoat of
director at the ILO. He had included in his appima a personal
history form indicating his nationality as well s previous years of
service in the United Nations system.

Having again become a participant in the UNJSPFE,vioth a
different membership number, the complainant reeivom the ILO
Staff Pension Committee (hereinafter the “Pensiammittee”) a
copy of the 1 January 1990 version of the Reguiatand Rules of the
UNJSPF and several blank forms. He was invitedpree€ompleting
the form requesting restoration of a prior period contributory
service, to consult Article 24 of the Fund Reguiasi concerning the
right to such restoration. After making enquiribg, decided not to
return the said form.

4. In July 1991 the United Nations Joint Staff PensBoard

adopted a decision allowing nationals of the US&Rpng others,
to restore a period of contributory service endprgr to 1983 in

11
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accordance with the aforementioned Article 24 omspant to
Judgement No. 360.

On 3 October 1991 the Fund provided the SecrefaityeoPension
Committee with a list of ten ILO officials who wegdfected by the
decision and who should be duly notified of theiapthow open to
them. The complainant, whose name was not inclinlé¢ke list, was
not contacted.

5. In May 2007 the complainant learned from an e-mail
addressed to all ILO staff that participants in thend who were
previously ineligible to elect to restore periodspoior contributory
service of more than five years could now submiequest to that
effect.

On 10 September 2007 the UNJSPF, responding toeitpeest
for restoration of the contributory service corm@sging to the
complainant’s previous period of employment in theited Nations
system, informed the Secretary of the Pension Cteenithat the
complainant should have submitted his request withe statutory
one-year deadline from the date of readmissioméd=und. The latter
recalled that, during a meeting on 31 January 1€i86the secretaries
of the pension committees of member organisati@ganding the
implementation of the Standing Committee’s decistoncerning the
broader application of Judgement No. 360, it haehbagecided that it
would be the responsibility of the secretaries dentify and notify
participants who might be eligible. According te thund, the ILO had
committed an administrative error and should resdhe matter with
the complainant.

In a letter dated 22 October 2007, a copy of whwels transmitted
to the complainant, the Secretary of the Pensiomr@ittee informed
the Chief of the Security, Social Protection, anekh Branch that,
in her view, the Administration had breached it$ydw inform the
complainant.

Referring explicitly to this letter, the complainanrote to the
Chief of the Branch in question on 7 December 280d then to the
Director of HRD on 12 December.

12
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Having received no reply, he filed a grievance witle Joint
Advisory Appeals Board. The Board held that theursite procedures
had not been followed and recommended that thec@ir&eneral
return the file to HRD so that that department ddtdke a decision on
the case without delay”. This recommendation wasejpied on
22 July 2008 and the complainant was informed o@@ust that he
would be provided with a response within three merftom the date
of the Director-General’s decision.

6. Having received no reply within the time limit irdited, the
complainant filed another grievance with the Jdiaisory Appeals
Board on 4 November 2008.

In its report of 29 June 2009 the Board, havingniised the
Organization’s objection to receivability, held thiae ILO should have
informed the UNJSPF that the complainant had ptesho been
employed in the United Nations system, and thatined should have
noted that the complainant was a former particigand included his
name in the list of officials eligible for restai@t of prior contributory
service that it had sent in October 1991 to theedary of the Pension
Committee. At the very least, it should have intidathat the list
could be incomplete (as it had done in the cagbefists attached to
the letter of 27 March 1986). The Board recommentieat the
Director-General “negotiate directly with the Fuadministration with
a view to reaching a solution that reflects shaesgonsibility between
the Office and the Fund and which is acceptabtbedhree parties”.

7. By a letter dated 31 August 2009, which constitutes
impugned decision, the complainant was informed tha Director-
General, while expressing reservations as to theivability of the
grievance ratione temporis considered that the UNJSPF and the
complainant shared responsibility for the lattdgdure to submit the
request for restoration within the prescribed timats, and accepted
the Board's recommendation “to negotiate directlithwthe Fund
administration” with a view to finding a reasonablaution that took
account of the responsibility of the different astand that was
acceptable to all.

13
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8. On 26 November 2009 the complainant filed his campl
with the Tribunal in which he requests the quashihghe impugned
decision and consequent redress.

In support of his complaint he invokes a breachthef general
principles of the international civil service, thexistence of
discrimination against him, the need to place hinthie position that
he would have been in if his rights had been rdspecand the
“[iInadmissibility of the arguments of the [defemdaimed at shifting
the blame to the UNJSPF and [himself]”.

9. The Organization first contends that the Tribunatkk
jurisdiction to hear the case insofar as the comald is challenging
the decision of the UNJSPF of 10 September 2007cottsiders
that the complainant should therefore appeal toctmpetent United
Nations administrative body. However, contrary tbe tILO’s
contention, it is not a UNJSPF decision that isugmed before the
Tribunal. The impugned decision is the final oneomdd by the
Director-General of the ILO on 31 August 2009. dtldws that this
challenge to the Tribunal’s jurisdiction fails.

10. The ILO then argues that the complaint is irredeiwa
ratione temporisbecause the complainant submitted his first redques
for restoration only in 2007, i.e. 16 years afteimly readmitted to the
UNJSPF. According to the defendant, as the compmhdirfailed to
submit a request for restoration at the time ofrauitment in April
1991, he is out of time.

It is plain from the submissions, however, that thexision to
allow USSR nationals to restore their prior conttidry service was
taken in July 1991. As it has not been proved ti@tcomplainant was
aware of this decision before May 2007, the obpectiaised by the
defendant fails.

11. On the merits, the complainant, citing this Tribilg@ase
law recalled in Judgment 2768, asserts that the li@ated the
general principles of the international civil seej particularly in that
it repeatedly breached its duty to inform, therebysing him severe
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damage. He considers that, given the extreme caihplef the legal
situation in question, the defendant had a grehigr of care towards
him and should have provided him with detailed atmchely

information in order to spare him the injury thag s currently
suffering.

12. According to the Tribunal's case law cited by the
complainant, the principle of good faith and thenammitant duty of
care demand that international organisations tiezt staff with due
consideration in order to avoid causing them undijary; an
employer must consequently inform officials in adea of any action
that may imperil their rights or harm their rightfinterests (see
Judgment 2768, under 4).

13. It has been established in this case that the @inapit
requested the restoration of his prior contribusewice only in 2007,
although the Pension Board’s decision to allow U$&Honals to take
advantage of such restoration had been takenyril991.

It has further been established that a list of tie@ officials
eligible to avail themselves of that option, whidid not include the
complainant’s name, was faxed by the Fund on 362ct@991 to the
Pension Committee, which was invited to inform tbarticipants
concerned that their application for restoratioowti be submitted by
30 September 1992 at the latest.

The defendant does not dispute the fact that offigials whose
name appeared on the list in question were inforofethe Pension
Board’s decision and of the deadline for submitmgapplication for
restoration, to the exclusion of any other officighcluding the
complainant.

Under the circumstances, can the complainant bé telhave
shown negligence by failing to submit his applicatifor restoration
within the prescribed time limit?

14. To exempt itself from liability, the Organizatioradically
contends that the complainant did not receive thezessary
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information because he had not advised the Funti®fprevious

participation by returning the application form ceming restoration
of prior contributory service. The Tribunal notesrh the submissions,
however, that when the complainant was recruitedhleyOffice, the
aforementioned form explicitly referred to the FindRegulations,
pursuant to which the complainant was precludedhattime from

claiming restoration of prior contributory servicend that the
complainant, who had supplied a personal historynfavith his job

application indicating his nationality as well ass hyears of
employment in the United Nations system, had nahhdgld any

information regarding his previous circumstances.

The Tribunal finds, in the light of the foregoinghat the
complainant cannot be taxed with having failed twvjgle the
necessary information concerning his previous arstances, nor can
he be charged with any kind of negligence.

15. Regardless of the share of responsibility that migh
attributed to the UNJSPF in the situation thus tekathe Tribunal
considers that the ILO had access to all the inddion which, if
transmitted to the Fund, would have drawn the fatt&ttention to the
fact that the complainant was a former participamd would, in the
normal course of events, have resulted in the s@fuof his name in
the list issued in October 1991.

When the defendant received the list in questianmeéerely
contacted those officials whose names appearet] whereas a proper
background check would have revealed that the caimgit was also
concerned.

16. Hence the Organization, owing to a shortcoming be t
part of its services, failed in its duty to inforamd, as a result, in its
duty of care towards its official. It therefore bediability, since the
complainant was deprived of timely information thabuld have
prompted him to submit an application for restanatof his prior
contributory service within the prescribed time itimThe impugned
decision must therefore be set aside and the camaplamust, by way
of compensation for the injury he suffered as aultesf this
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shortcoming, be re-established, at the Organizatierpense, in the
situation that would have been his had he submitiedpplication for
restoration in October 1991.

The defendant will not, however, be liable for fuens paid to the
Social Security Fund of the former USSR and tharzd of 20,405.07
dollars retained by the UNJSPF.

17. In the circumstances of the case, the Organizatiattitude
caused the complainant moral injury that must beedied by an
award of 10,000 Swiss francs.

18. The complainant is entitled to costs, which thebiinal sets
at 10,000 francs.

DECISION

For the above reasons,

1. The decision of 31 August 2009 of the Director-Gahef the
ILO is set aside.

2. The ILO shall restore the complainant’s rights radidated under
16, above.

3. It shall pay the complainant 10,000 Swiss francsrioral injury.
4. It shall also pay him costs in the amount of 10,b@fcs.

5. All other claims are dismissed.

In witness of this judgment, adopted on 6 May 20t Seydou Ba,
Vice-President of the Tribunal, Mr Claude Rouilletudge, and
Mr Patrick Frydman, Judge, sign below, as do |,h€ahe Comtet,
Registrar.
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Delivered in public in Geneva on 6 July 2011.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet
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