Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

111th Session Judgment No. 3010

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Miss A. P. agaithe World
Trade Organization (WTO) on 8 May 2009 and corgkcten
20 August, the Organization’'s reply of 18 Novemi®609, the
complainant’s rejoinder of 22 February 2010, the@\&T'surrejoinder
of 14 May 2010 supplemented by an addendum of 8uaep 2011,
the complainant’'s further submissions of 25 Marcbrrected on
28 March, and the WTO'’s final comments of 6 Apfii2;

Considering Article I, paragraph 5, of the Statot¢he Tribunal;

Having examined the written submissions and decid¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedjriga may be
summed up as follows:

A. The complainant is a French national born in 188 joined the
Joint Medical Service, administered by the Worldaltte Organization
(WHO) on behalf of the United Nations system in 8en in May
1992 as a nurse. In May 1995, as part of her fanstwith the Joint
Medical Service, she was appointed Head NurseeofAffTO Medical
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Service. At that time, she was still employed uralére-year contract
with WHO which was due to expire on 31 May 2006Jémuary 2005
the WTO formed its own Medical Service, and witlieef from 1
March 2006 the complainant was employed by the
WTO under a two-year fixed-term contract as HeadsBuwof that
Service. Around the same time, Dr M., who had pnesty provided
services to the WTO and worked with the complainamts recruited
under a fixed-term contract as Head of the Med®Bailvice. As a
conseqguence, she became the complainant’s first-$enpervisor.

Shortly after the establishment of the Medical &er\vdifferences
arose between the complainant and Dr M. In the semmwh 2006 a
mediation process was initiated, but in Decembethatt year the
complainant requested that it be suspended.

The complainant’'s performance evaluation reports 2006
and 2007 were completed by Dr M. in February andeber 2007,
respectively. In both reports, her performance vessessed as
unsatisfactory. By a memorandum of 29 February 2086®irector of
the Human Resources Division informed the compldirthat her
contract would be renewed for only one year and, timaview of
her unsatisfactory assessments, her performancddwm further
evaluated in June and, again, in November 2008.

Meanwhile, in early July 2007, at the request af firector-
General, the Joint Advisory Committee reviewedftivetioning of the
Medical Service in order to determine what typenwdical service
was best suited to the needs of the WTO and itsreBet.
In its report of 24 July the Committee recommentleat the Service
should focus primarily on mission-related medica&eds and on
providing immediate first aid. In its view, otheedical services could
be outsourced and there was only a need for ohéirhd, medically
qualified person to perform those functions onghemises, with some
administrative support.

Subsequently, in August 2007 the WTO engaged aermadt
expert to perform an audit of the Medical Servitre his report of
3 March 2008 the expert provided inter alia hisatesions regarding
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the competencies of the complainant and her #natll supervisor,
Dr M. He noted the interpersonal conflict betwedrenm and its
potentially harmful impact on the reputation of tbeganization. He
suggested that many of the functions of the Sensbeuld be
outsourced and that it should focus on occupatibealth. To that end,
the Service would require one health-care professiowith

administrative support.

By a letter of 15 April 2008 to the Director-Genertne
complainant requested a review of the decisioretew her contract
for only one year. She also requested mediatiorsyaunt to Staff
Rule 114.1. On 23 May the Administration provideer lwith the
external expert’s preliminary report and askedher comments. The
Director-General informed the complainant on 26 Mhgt he was
maintaining the decision regarding the renewalesfdontract, and that
once he had received her comments on the expegatrhe would
consider whether it would be useful to pursue nieaShe provided
those comments in a memorandum of 13 June.

On 26 June 2008 the complainant filed an appeah wlie
Joint Appeals Board challenging the renewal of bentract for
one year only. She subsequently requested thaipiheal procedure be
suspended pending mediation. By a memorandum oAwfust she
asked the Board to resume the proceedings as thet@tGeneral had
not replied to her request for mediation.

The complainant was informed on 26 November 2008t th
the Director-General had decided to restructure Meglical Service
and that, consequently, her contract would not éseewed beyond
its expiry on 28 February 2009. The decision totroesure was
announced to the Secretariat in an e-mail of 2 Bes 2008.

The Joint Appeals Board issued its report on 23udign2009.
It concluded that the complainant's performanceluaton reports
for 2006 and 2007 were vitiated by procedural arroand it
recommended that the Director-General reconsider décision to
renew her contract for only one year. On 18 Felyri2009 the
complainant was informed that the Director-Gendratl accepted
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the findings of the Board and had decided thatpttexious extension
of her contract should have been for two yearseatstof one;
consequently, her present contract was due to eexir28 February
2010. The evaluation reports would not be usecetadietriment and a
note to that effect would be placed in her persbfilee along with the
Board’s report. She was further informed that asesult of the
restructuring of the Medical Service her post woble abolished
with effect from 28 February 2009. As it was nosgible to transfer
her to another post within the Secretariat, hertreah would be
terminated and she would receive payment of threetihs’ salary and
allowances and a termination indemnity calculateddcordance with
the Staff Rules.

Meanwhile, in a memorandum of 29 January 2009e¢dXinector-
General, the complainant had requested a reviethedfdecision to
restructure the Medical Service and to terminate domtract on 28
February 2009. She was informed on 23 February ttietDirector-
General was maintaining the decision to restrucamckthat, in light of
the circumstances surrounding her contract whictd Hzeen
communicated to her on 18 February, she could &pestly to the
Tribunal. The complainant impugns the decisions 18 and
23 February 2009.

B. The complainant contends that she was subjectedrassment by

Dr M. which began shortly after the establishmenthe new Medical
Service. Although she has initiated a separate m@idtrative procedure
regarding the harassment, in her view it is necgdsaefer to it in her
complaint because she considers that her negateréorpance
appraisal reports for 2006 and 2007 are examples of
Dr M.’s treatment of her.

She submits that the WTO breached Staff RegulatiorB
by failing to submit the issue of the terminatioh h@r contract to
the Joint Advisory Committee for consideration, attdt on this
basis alone the termination decision is invalid.rtifermore, the
Organization did not treat her with respect becatufsdled to fulfil its
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duty to inform or consult her prior to its decisitmabolish her post.
She also argues that it breached its duty to peothié reasons for the
decision to terminate her contract before its gxgate

The complainant asserts that the decision to dbdiex post is
based on errors of fact. First, the outsourcingeffunctions was not
recommended by either the Joint Advisory Commitie¢he external
expert. Second, in her view, the restructuringh&f Medical Service
did not lead to substantive changes in the servidieged to staff
members within the new WTO Occupational Health Benand,
irrespective of any such changes, she was more doafified to
discharge those services. Third, although the MireGeneral cited
“budgetary efficiency” as one of the reasons fa tlstructuring, the
WTO budget had provided for funding of the formeedital Service
until the end of 2009. Therefore, the Administratiwas under no
financial obligation or pressure to restructure Ssevice at the end of
February 2009. Fourth, neither the abolition of lparst nor the
termination of her contract was in the interesthef Organization. She
submits that the decision was not motivated byveeie and objective
considerations. Rather, its aim was to remove arnlésirable” staff
member who had complained to the Administration.

She contends that the WTO violated her right toaétpeatment.
In a previous restructuring exercise it had offessdly retirement
packages to staff members over 55 years of age, iatedsive
administrative support to younger staff member&isgeemployment,
but in her case it failed to take the necessanysste assist her to find
other employment within the Organization. She atates that the
medical secretary was not affected by the changedstlaat another
nurse is employed in the Secretariat who perforros-medical
functions.

Lastly, she submits that a staff member has thétrig a
proper performance evaluation and that, despiteAdiministration’s
acknowledgement that her 2006 and 2007 reportsnaedid, it has
simply declared that they shall not be used todegniment, instead of
ordering that they be destroyed and that new oeéssioied.
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The complainant asks the Tribunal to quash the sd@tiof

18 February 2009 to terminate her contract ancetdade the decision
to abolish her post null and void. She requests tha WTO be
ordered to remove the 2006 and 2007 performandedi@n reports
from her personnel file and have them destroyed, tanissue new
reports for that period. She seeks reinstatemeheirformer post and
restoration of all rights and benefits with efféicim 1 March 2009,
and the payment of all salary and benefits thawahdd have received
from 1 March 2009 to date or, alternatively, a ft@ation grant
equivalent to 11.5 months of salary and a separatiant equivalent to
one month’s salary. She claims moral damages ampeosation for
physical and mental suffering and the tarnishingefreputation in an
amount no less than 200,000 Swiss francs, and tosis amount no
less than 15,000 francs.

C. In its reply the WTO submits that the terminatioh the

complainant’s contract resulted from a carefullyegared decision
taken by the Director-General to refocus the Omzgion’s provision
of medical services and outsource its medical persio This decision
was based on objective analyses of the functionghef Medical

Service undertaken by both internal bodies and reateexperts.
Neither the decision to restructure nor the timighat decision was
related to the alleged harassment of the complamabr M.

The Organization contends that, contrary to the ptaimant’s
assertions, it complied with the relevant Staff éguland Staff
Regulations, because on 6 February 2009 the Dir€xtaeral properly
referred the proposed termination of the complaieaoontract to
the Appointment and Promotion Board for its consitlen and
recommendations. The Board issued its report onF&6ruary
In addition, the WTO states that it fulfilled itauty to keep her
informed by soliciting her comments on the extermgbert’s report.
Furthermore, although she was not given prior eotit the proposed
restructuring of the Medical Service, she did reeeihe maximum
notice of the non-renewal of her fixed-term contramvided for by
the Staff Rules. The complainant was also inforroédhe reasons
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for the restructuring at a meeting on 26 Novemb@®82and in a
memorandum of the same date.

The defendant acknowledges that the Joint Advigboynmittee
did not expressly recommend the outsourcing of dbmplainant’s
functions, but it states that the Committee alsbrdit recommend that
those functions remain unchanged. In its view, e Occupational
Health Service provides different services to stagimbers, but even if
this were not the case and the complainant coutiligle those
services, outsourcing the medical staff has reduttesavings for the
Organization.

The WTO submits that there was no breach of egeatrhent and
that the complainant was not in the same situatiofact and law as
the staff members she has referred to. It deniasithhas failed to
assist her to find other employment and asserts @lcaording to the
Tribunal's case law, it has an obligation to prapesployment that is
commensurate with her qualifications. However thsreo other post
for a nurse in the Organization.

With respect to the performance appraisal repats2006 and
2007, it acknowledges that procedural errors sickhase identified
by the Joint Appeals Board would normally render tports invalid.
However, in this case, it is not possible to cdrrde errors with
retroactive effect. It therefore argues that itsisien to ensure that the
reports cannot be used to her detriment is morpecttul of the
interests of the complainant than simply “cancelllithe reports.

D. In her rejoinder the complainant presses her pladser view, the
reasons provided by the WTO for outsourcing its MaldService are
“mere pretexts” used to justify her undue termioatiShe alleges that
she was treated in an irregular manner by the Qzgton throughout
the restructuring and that this is evidence of abuo$ authority.
Furthermore, the defendant’s failure to undertakeoper mediation is
evidence of bad faith. She also accuses the WT@aoflling her
harassment complaint in bad faith, in particular fajling to
investigate her allegations in a timely manner. S&eks costs in an
amount no less than 20,000 Swiss francs.
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E. In its surrejoinder the Organization maintains ssition. It
reiterates that the outsourcing of the Medical Bervand the
complainant’s functions was in its best interest an denies her
allegations of bad faith. In an addendum to itsegainder it appends a
copy of the 28 November 2010 report of the extereapert
commissioned to investigate the complainant’s cdaiihharassment.

F. In her further submissions the complainant assieatsthe expert's
harassment report is based on investigations whete conducted in
violation of the principle of due process. Therefat cannot be used
to refute her allegations of harassment on the gilalr M. and the

WTO management.

G. In its final comments the Organization submits ttfz report
itself is evidence that the expert carried out tingestigation
professionally, independently and in full respefctre complainant’s
due process rights.

CONSIDERATIONS

1. From May 1995 until 2005 the complainant providedsing
services to the WTO as an employee in the Jointiddédervice
administered by WHO. In 2005 the WTO establisheditn Medical
Service. The complainant and Dr M., who had pradigert-time
medical services to the WTO, also as part of thet Medical Service,
were offered and accepted positions within the MO Medical
Service. The complainant’s contract continued WO until she
entered into a two-year fixed-term contract with WWTO on 1 March
2006. With the introduction of the new Medical Seey
Dr M.’s working time increased from 20 per cents® per cent and,
eventually to 80 per cent. The complainant contimeework on a full-
time basis.

2. Although the complainant had previously worked with
Dr M., their relationship began to deteriorate soafter the
establishment of the WTO Medical Service. The camgint contends

8
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that Dr M. was “inapt” and that she, the nurse, e victim of
harassment by her. The complainant’s claim of lsanest was the
subject of an inquiry and is now the subject oftaabcomplaint to the
Tribunal. In these circumstances, nothing furthd lae said of the
harassment claim.

3. In mid-2006 Dr M., who was the complainant’s fitstel
supervisor, suggested that she and the complaiparticipate in
mediation in an attempt to resolve their differenceélowever, in
December of that year, the complainant asked that pirocess
be suspended. Dr M. completed the complainant'sfopeance
evaluation reports for 2006 and 2007 in Februad/acember 2007,
respectively. She rated the complainant’'s perfonmas unsatisfactory
in both reports. On 29 February 2008 the Directbrthe Human
Resources Division informed the complainant thatdentract would
be renewed for only one year and that her perfocmamould be
further evaluated in June and, again, in Novemi82 i.e. three
months before the expiry of her contract.

4. In the meantime, the Director-General had askedJtiet
Advisory Committee to make recommendations as ® kimd of
medical service best suited to the needs of the WITT@ Committee
reported on 24 July 2007, indicating that the sernghould “focus...]
on catering for the staff's mission-related medicekds [...] and on
providing immediate first-aid in emergencies [pgnding the arrival
[...] of full medical assistance from Cantonal medliservices”. It
stated that it believed that other medical servamdd be outsourced.
It expressed the view that, on this basis, thereldvbe a “need for one
full-time, medically-qualified person situated ohet premises to
perform these tasks along with some secretariabatip Later, in
August 2007, an expert froidépitaux Universitaires de Genéveas
asked to conduct an audit of the WTO Medical Sexvite was asked
to:

“determine the appropriate role, functions and céte of the Medical

service taking into account the mandate of the Qirgdion and the work of
its staff members.”
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He was informed that “[t]he audit should also be tpportunity to
address the [Medical] Service's overall performaaseavell as that of
its staff”.

5. In a report dated 3 March 2008 the expert noted tia
Medical Service provided four different types ofrsee, namely
occupational health, international medicine (misgielated services),
first-line medicine (general medicine and minor egeacies), and
insurance medicine. He reported that Dr M. hadumddknowledge of
general and internal medicine but that her knowdedfinternational
medicine and occupational health was recent amtively limited. He
also stated that insurance medicine was not hengtpoint. He
observed that the complainant was well experienaad highly
competent in international medicine but that sheheil to cover the
whole field of occupational medicine, a task thatsvbeyond her and
would require significant additional resources. #i&o referred to the
conflict between the complainant and her first-lestgoervisor, Dr M.,
saying that it had reached a critical point anédkened the efficiency
of the Organization. He suggested some measuraeteéiing with the
situation and concluded by recommending that thelitéé Service
concentrate on occupational health and that therosiervices be
outsourced. He considered that this would requirsimgle health
professional together with limited administrativgpport. That report
was apparently provided to the complainant on 23/ MA08 as a
preliminary report, along with a request for hemooents.

6. On 15 April 2008 the complainant asked the Director
General to review the decision to extend her cobfa only one year
and, at the same time, requested mediation in danoe with
Staff Rule 114.1. On 26 May 2008 the Director-Gaheffirmed
the decision to extend her contract for a year arfdrmed the
complainant that that decision was based on hefonpesince
evaluation reports of 2006 and 2007. He also inéatrher that he
would further consider her request for mediatiorewhe had received
her comments on the expert's preliminary audit repdhose
comments were provided on 13 June 2008. The congpiaifiled an

10
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internal appeal with the Joint Appeals Board onJ@fe 2008. At the
same time, she asked for the appeal process tospersded to enable
mediation to take place. On 29 August 2008 the daimgnt asked the
Board to reactivate the appeal process, there §dgen no mediation
in the meantime.

7. On 26 November 2008, while the complainant’s iraérn
appeal was still pending, the Director of the HumBasources
Division informed her that the Director-General hddcided to
restructure the Medical Service with effect fromMarch 2009, and
that her contract would not continue beyond 28 &atyr 2009.
Apparently, Dr M. was also then informed that hentcact would not
be extended beyond the end of February 2009. Tdteuoturing was
announced publicly on 2 December 2008. The reasiosis given
for that course were the interests of the Orgainimatbudgetary
efficiency and the realignment of the functiongla# Service with the
essential activities of the WTO and the resoursedlable in Geneva.
It was also then announced that medical serviceddame provided on
a daily basis by a nurse hired through a Genevaiccland,
as required, by a doctor practising in occupatidmedlth. A later
announcement, dated 25 February 2009, indicatédhibanew health
service would be independent of the WTO, that psictity focus
[would] be occupational risk prevention” and trelthough the service
would continue to provide emergency health cargeup treatment
would be the responsibility of the attending phigsic It was also
stated in that announcement that insurance andgmeredated work
would be outsourced.

8. The Joint Appeals Board presented its report on the
complainant’s internal appeal on 23 January 200@ohcluded that
the complainant’s performance evaluation reponslired procedural
errors, including that objectives were not settfar year 2006, there
was no mid-year review in either 2006 or 2007 ameked were no
examples of conduct justifying the formal evaluasidn the reports.
Accordingly, it recommended that the Director-Geheeconsider the
decision to renew the complainant’s contract fdy @me year.

11
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9. The Director-General informed the complainant on
18 February 2009 that he accepted the conclusioiie doint Appeals
Board with respect to her 2006 and 2007 performagauation
reports. Consequently, as her contract should baee for two years
instead of one from 1 March 2008 he had decidethitlacontract was
due to expire on 28 February 2010. He also dedidaidher 2006 and
2007 performance evaluation reports would not bed wsgainst her.
However, he also informed her that her post would
be abolished with effect from 28 February 2009 aasl,it was not
possible to transfer her to another post, her aohtwould then be
terminated with payment of three months’ salary atiger benefits in
lieu of notice, together with a termination indetgniThe complainant
now challenges that decision, having been inforimgdhe Director-
General that she could proceed directly to theurrab.

10. WTO Staff Regulation 10.3(a) allows for the terntioa
of a contract on the grounds of “reduction of thaffs or if the
necessities of the service require abolition of pust occupied by
the staff member concerned and redeployment igpassible”. Staff
Regulation 10.8 relevantly provides that “no teration under
Staff Regulation 10.3(a) [...] shall take placeilutite matter has
been considered and reported on by a joint advidagyy”. Staff
Rule 108.1 provides for the establishment of an dipnent and
Promotion Board. By Staff Rule 108.3(iii), that Bdais to make
recommendations to the Director-General in resp&tthe review of
proposals for the termination of regular contractsder Staff
Regulation 10.8". The Staff Regulations and theffSRules both
distinguish between regular and fixed-term congrasee Staff
Regulations 4.4 and 4.5 and Staff Rule 104.2). Heweno such
distinction is made in either Staff Regulations3l@r 10.8. This
notwithstanding, the Staff Rules make no provisifor the
establishment of a joint advisory board to cons@ed report on the
termination of fixed-term contracts. The WTO contenthat Staff
Regulation 10.8 was satisfied by the Director-Gaberreferral of
the complainant’'s case to the Appointment and PtimmdBoard on
6 February 2009 and the Board'’s report of 16 Felprd@09.

12
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11. The Director-General stated in a memorandum of & ey
2009 to the Appointment and Promotion Board thah&e announced
the restructuring of the Medical Service and thahew Medical
Service would be operational on 1 March 2009. lat ttontext, he
stated that he was “considering” terminating thenglainant’s fixed-
term contract and asked the Board to “consider @mbrt on this
termination”, taking into account, amongst othendls, that she could
not be redeployed at a post commensurate with hefegsional
gualifications and that she would be eligible tarete months’ pay and
benefits in lieu of notice and a termination indémramounting to
nine weeks’ net salary. The Board reported asvid@lo

“(@) On the basis of the information provided, #Beard is not in a
position to give any advice as to the redeploymehthe staff
member within the Secretariat to another post conson@ate with
her professional qualification.

(b) The Board notes that [the complainant] hasnbe staff member of
the WTO since 1 March 2006 and is on special lesieout pay
from the WHO.

(c) The Board notes that [the complainant] hasnbibe holder of a
fixed-term contract since 1 March 2006.

(d) The Board confirms that the proposed actionstre payment of
termination indemnity and pay in lieu of notice a@@nsistent with
the WTO Staff Rules and Regulations.

(e) The Board felt that, while not required, tlageer transition coaching
programme is considered best practice and supihistiitiative.”

12. It may be that Staff Regulation 10.8 was technycsditisfied
in the sense and to the extent that no terminadiotually took
place before the Appointment and Promotion Boarsugd its
report. Although the Board reported with respecthe payment to
be made on termination, it neither considered rmmorted on the
termination of the complainant’s contract, thatnigefthe matter” for
which a joint advisory board was required by SRéfgulation 10.8 to
consider and report on. And consistent with Stafgiation 10.3 that
consideration would have required the Board to hagard to the
guestions whether “the necessities of the seré@qgaire[d] abolition of
the [complainant’s] post”, not simply whether “redteyment [was] not

13
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possible”. In this regard, it is to be noted thhe tpurpose of a
provision requiring referral of the proposed teration of a contract to
an advisory body is, as stated in Judgment 2362altow that body to
ensure that all the conditions for taking suchep saire met, with a
view to submitting a recommendation to the exeeutiead”. In the
present case, the report of the Appointment andn®tion Board

contained neither a consideration of whether tlhoselitions were met
nor a recommendation with respect to the terminatmf the

complainant’s contract. Accordingly, Staff Reguati10.8 was not
satisfied and the decision to terminate the complatis contract prior
to its expiry must be set aside.

13. The complainant makes a number of other arguments
designed to establish that the decision to terraifatr contract was
taken for improper purposes and/or was motivateddy faith. She
also claims that the WTO failed to treat her witspect, violated her
right to equal treatment and failed to take theessary steps to help
her find a new position. At the forefront of theseyuments is the
proposition that there were no objective groundstlie abolition of
her post. Rather, she contends that it was dec¢aabolish her post —
and, perhaps, to restructure the Medical Servidieeause she was
seen as a troublesome person or, alternativelgvoid dealing with
the difficulties that existed between her and DritMs curious that it
was decided to restructure and outsource the MeBiesvice within
such a short time of its creation. And it is a fewt the steps taken
with respect to restructuring coincided with theregasing difficulties
between the complainant and Dr M. To some extéokd difficulties
were related to the steps that were taken. Inldisisregard, they were
one of the reasons that prompted the Director-Géner seek an
audit from an external expert and the audit repmaitie considerable
reference to them. Moreover, it is not possibleréad the report
and recommendation as uninfluenced by the conbetween the
complainant and Dr M. Further, it is correct, ag ttomplainant
contends, that neither the external expert nor lbmt Advisory

14
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Committee recommended the outsourcing of her fansti On the
other hand, the restructured service is indepenafetite WTO, has a
new and different focus and has resulted in a ftgmt reduction in
cost, all of which make it impossible to accept gmmplainant’s
argument that the restructuring was not in the Girmgdion’s interest
and did not result in budget efficiency. In thegeumstances, it is to
be concluded that the restructuring was genuine @aoid simply

“a pretext for dislodging undesirable staff” (seeddment 1231,
under 26). Accordingly, the argument that the densto abolish the
complainant’s post and to terminate her contractewaken for an
improper purpose or were motivated by bad faithtrbesejected.

14. The complainant’'s argument that the WTO violatedright
to equal treatment must also be rejected. She nthigsrgument by
reference to the fact that the WTO retained theicaédecretary to the
Medical Service and, also, that there is anothesenwho is employed
by the WTO in another capacity. However, the coinglat has not
established that she was in the same positiorcirafad in law as these
other persons. Nor has she established that sheirwdise same
position in fact and in law as persons who at otlmes were offered
early retirement packages.

15. The complainant also claims that she was not teate
with respect. Despite the claim of the WTO, the plmant was
not consulted on the restructuring of the Medica@rvi®e. The
Organization contends that she was sufficientlysotied when she
was asked to comment on the audit report. Althotlgh external
expert who prepared that report proposed the ordsmu of all
services except occupational health, he statedthigsie would be a
continuing need for a single health professionatréddver, he did not
recommend the model that was ultimately adoptegahticular, he did
not recommend that the work done by the complaibanbutsourced.
Indeed, the complainant may well have thought th#tat report were
adopted, her post would not be affected. Furthbe proposal
involving the abolition of the complainant’s posaswot finalised until
late October 2008. The complainant was not then

15



Judgment No. 3010

consulted. Rather, she was simply informed in atimgewith the
Director of the Human Resources Division that tkeeviee was to be
restructured and that her contract would not beswenl beyond
28 February 2009. There is no evidence that theptanmant was then
informed why her post was to be abolished. And Dieector-
General's decision of 18 February 2009 providedinformation in
that regard. At that stage, the complainant askeettver she could be
employed in the new structure but she received aespanse,
presumably because it had then been decided, asumced on
2 December 2008, that a nurse would be obtainexugir a Geneva
clinic. It was only after the complainant had veritto the Director-
General on 16 January 2009 requesting the opptrtimapply for the
post of nurse in the restructured service thatwshse told how she
might apply for the post. She did apply, albeitugtessfully, and was
interviewed by the doctor who had been involvethm final stages of
the restructuring process and, who, ultimately, wagaged as the
head of the new service. Apart from providing imfiation, belatedly,
as to how the complainant could apply for the mdsturse within the
new Medical Service and arranging for some couingglithere is
nothing to suggest that any other steps were ta&eassist her in
obtaining future employment or that any real coasation was given
to whether there were other suitable posts with@e WTO. These
matters warrant the award of moral damages.

16. Moral damages should also be awarded for the &aitor
respond to the complainant’s request for mediatith respect to the
issues involved in her internal appeal. The WTOnwathat it would
have been futile to respond to her request whitgrueturing was
under consideration. It may have been inconventarttjt would have
been a matter of simple courtesy to inform the dainpnt that a
decision was being deferred pending consideratibra goossible
restructuring, rather than saying her request wbel@onsidered after
she provided her comments on the audit report.t Amppened, the
failure to inform the complainant of the situatiasulted in a delay of
approximately two months in the internal appeatpss.

16
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17. The complainant also seeks moral damages on the thas
her reputation has been tarnished. The evidence mimteestablish that
her reputation was tarnished either by the decigoabolish her post
or to terminate her contract. To the extent that thaim is related to
the complainant’s claim of harassment, it will bensidered in other
proceedings.

18. The complainant seeks orders annulling the abolitibher
post and reinstatement. These orders must be ceféddhough the
decision to terminate the complainant's contractstmioe set aside,
there is no reason to set aside the decision tlishbdwer post and, that
being so, reinstatement is not possible. However,domplainant is
entitled to the salary and other benefits thatwbald have received
on the basis that her contract was renewed unti2uary 2010, that
being the date on which it would otherwise haveirexi) together with
interest from due dates until the date of paymimsts the amount of
the payments made in lieu of notice and by way enination
indemnity. The complainant must give credit for amgt earnings
between 1 March 2009 and 28 February 2010. Shisaseatitled to
moral damages in the amount of 15,000 Swiss frandscosts in the
amount of 6,000 francs. The complainant also see#lers that her
2006 and 2007 performance evaluation reports bevedifrom her
personnel file and destroyed. As it is not possibienew reports to be
prepared and it has been accepted by the Direcoefal that they
involved procedural irregularities, an order wil imade accordingly.

DECISION

For the above reasons,

1. The Director-General's decision of 18 February 2@9%rminate
the complainant’s contract is set aside.

2. The WTO shall pay the complainant the salary amerobenefits
payable for the period 1 March 2009 to 28 Februa@io,
together with interest at the rate of 5 per cent g@&um from
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due dates until the date of payment less the arsoaineady
paid in lieu of notice and by way of terminatiordé@mnity. The
complainant must give credit for her net earningsird) that
period.

3. The Organization shall pay the complainant morahaiges in the
amount of 15,000 Swiss francs.

4. It shall also pay her costs in the amount of 6f080cs.

5. The complainant’'s 2006 and 2007 performance evaluaéports
shall be removed from her personnel file and dgestio

6. All other claims are dismissed.

In witness of this judgment, adopted on 20 May 20¥% Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, d@atherine
Comtet, Registrar.

Delivered in public in Geneva on 6 July 2011.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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