Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

111th Session Judgment No. 3005

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Miss D. agaitie¢ European
Patent Organisation (EPO) on 5 June 2009 and dedeon
10 August, the EPO’s reply of 23 November 2009, dbmplainant’s
rejoinder of 9 February 2010 and the Organisatiauigejoinder of
2 June 2010;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;
Having examined the written submissions;

Considering that the facts of the case and thedjriga may be
summed up as follows:

A. Article 7(3) of the Service Regulations for PermanEémployees
of the European Patent Office relevantly provides tthe appointing
authority may, acting in the interests of the ssrvand taking due
account of the general recruitment criteria laidvdoin Article 5,
appoint a contract staff member who fulfils the uiegments of
Articles 8 and 9 as a permanent employee withautva competition
procedure”. To be eligible for such appointment tlemtract staff
member must fulfil the conditions laid down in Atg 15a of the
Conditions of Employment for Contract Staff at theropean Patent
Office, according to which:
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“Appointment as a permanent employee

Q) [...], a fixed-term contract shall not confer aright either to an
extension or to conversion into another type of leympent.

(2) Where the President of the Office establishkat tthe tasks
performed under a fixed-term contract have becoerengnent, the
contract staff member concerned may be eligibleafgrointment to
a corresponding vacant permanent post as a periangrioyee
under Article 7, paragraph 3, of the Service Reguiat if the
following requirements have been fulfilled:

a) the fixed-term contract was concluded as a ltresti a
competition in accordance with Article 3, paragrdph

b) the nature of the duties performed by the remnistaff member,
the level of responsibility and the qualificatiomsjuired remain
substantially the same for the vacant permanerit pos

c) the contract staff member has demonstratethéncourse of
his service that he fulfils the requirements of ide 5,
paragraph 1, of the Service Regulations

d) there are no other contract staff members fulfd the above
requirements.

[..]”

The complainant is a German national born in 1&te joined
the European Patent Office, the EPO’s secretaniatl December
2003 under a fixed-term “Euro-contract”, within threeaning of
Administrative Council decision CA/D 15/92, as admenistrative
employee at grade Bl in Directorate 5.1.1 withininétpal
Directorate 5.1. On 1 June 2005 she was assignagagect assistant
in the field of cooperation with the countries bétCommonwealth of
Independent States (CIS) and Mongolia. Her contwead extended
several times until 30 June 2008.

On 11 January 2007 the complainant’s Director, tead of
Directorate 5.1.1, requested that the complaingaii®-contract post
be converted in the 2008 budget into a permanestt atograde B5/1.
On the request form he stated that the work cargad by the
complainant was “in fact work of a permanent ndtuvkich “[i]n the
past [...] ha[d] been carried out by staff on a perem post”, but that
“due to the [...] restructuring and reorganisatiois flwas] no longer
the case”. By an internal note of 30 March the @oe indicated that
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he fully supported the request, noting that the glamant had proven
to be a very capable and reliable project assistant

On 14 December 2007 the Administrative Council aedpthe
budget for 2008. It approved the request for thevecsion of the
complainant’s Euro-contract post into a permaneagst,pstating that
“[tjlo keep the activities and co-operation with Céd Mongolia
region running, a permanent administrative suppeas] needed”. In
the meantime, the complainant’s Director retired annew Director
was appointed as Head of Directorate 5.1.1 as fréxagust 2007.

By a letter of 17 January 2008 the complainant wkBsmed that,
in accordance with Article 15 of the Conditions Exnployment for
Contract Staff, her contract would expire, as $tmd, on 30 June
2008. On 16 April she lodged an internal appealrsgdhis decision
and on 16 May she elaborated on her initial plead @aims. She
requested that the decision to terminate her ccinb@ annulled, that
she be retained in her current position as a perntaemployee
beyond 30 June 2008, that she be paid retrosphctittee salary
to which she [was] entitled from 1 July 2008 urtigr definitive
reinstatement” and that she be awarded moral danagd costs.
By a letter of 25 June 2008 the Director of the Eypment Law
Directorate informed her that her post would bepsegsed due to the
restructuring of Principal Directorate 5.1 and thainsequently, her
request could not be granted. Her appeal had tivereken referred to
the Internal Appeals Committee.

In its opinion of 20 January 2009 the Committeenfbuhat the
complainant’s duties had not become redundant assalt of the
restructuring of Principal Directorate 5.1, but hatkrely been
distributed among the remaining staff. It also ddieat a B5/1 Euro-
contract post with a profile similar to that of themplainant’s post
had been advertised as early as November 2008 hvahiowed that
there was still a need for staff to perform theietutfor which the
complainant was qualified. It concluded that théieduperformed by
the complainant were of a permanent nature, butthe Office had
chosen to adopt a new approach whereby it systeatigtirecruited
staff under Euro-contracts solely to avoid taking @ permanent
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employee. The Committee unanimously recommended tha
decision to terminate the complainant’s contracabeulled and that
she be awarded reasonable costs. With regard torettpgest for
conversion of her Euro-contract into a permanemgoapment, the
majority held that it was unfounded, but that tlemplainant was,
nevertheless, entitled to have her contract extenaiil it was clear
whether the post vacated was actually to be supgdeslt thus
recommended that she be offered an extension temaenabling her
to obtain “a real and definite chance of appointirtera vacant B5/1
post”. As to the request for retrospective paymehtsalary, the
majority considered it to be well founded, but macoended that the
complainant’s earnings for the intervening peribdwd be deducted
from that payment. It also recommended that she aberded
compensation for moral damages in an amount egutie monthly
basic salary last paid to her in June 2008. Inethent that she turned
down the offer of a contract extension, the amafntompensation
should be raised to three months’ basic salary. Theority
recommended that the complainant be offered a pentgpost with
effect from 1 July 2008 and that she be awardechahttamages in the
amount of 5,000 euros and 1,000 euros in costs.

By a letter of 20 March 2009, which constitutes thgugned
decision, the complainant was informed that thesiemt of the Office
had decided to set aside the decision to terminatecontract and to
award her reasonable costs. She was also inforimagdn line with the
majority opinion, the President had decided toateges unfounded her
request for appointment as a permanent employdetobaffer her
nevertheless a contract extension until 31 Decen2®®9, during
which time she would assess the possibility of roffgher permanent
employment under Article 7(3) of the Service Retafes. The
President had also endorsed the majority opinioth wegard to
compensation and the payment of the remuneratieradurom 1 July
2008.

By another letter of 20 March 2009 the complainaas offered
a contract extension under Article 1(2) of the (tads of
Employment for Contract Staff and was advised,ririé, that the
conversion of her contract into permanent employmvesuld occur
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only if the conditions of Article 7(3) of the Secei Regulations and
Article 15a of the Conditions of Employment for @@t Staff were
met, and that the Office retained the absolutet mgiy to further renew
her contract following its expiry on 31 Decembe20She did not
accept the offer and the President was so inforineda letter of
27 April 2009.

B. The complainant asserts that the requirementslatgalin Article
15a(2) of the Conditions of Employment for Contr&taff are fully
met in her case and that she should, accordinglyagpointed to a
permanent post. She argues in particular that ttiesdshe carried out
are of a permanent nature, that she worked foilOtffiee for a long
period with a good performance record and thatctihesersion of her
Euro-contract post into a permanent post was apgproly the
Administrative Council already in the 2008 buddgite also points out
that, according to the explanatory memorandum aoeda in
Administrative Council document CA/165/06 Rev. e tgranting of
permanent employment status to contract staff tsomdy consistent
with the Organisation’s duty of care towards iffstnembers, but is
also a matter of efficiency and practicality, givrat staff members
with proven experience and good performance waukthly case enjoy
a preferential position if a competition were held.

While the complainant acknowledges that the Orgaiois has a
wide discretion in deciding whether or not to canva fixed-term
contract into a permanent appointment, she empsmdisat such
discretion must be exercised in a lawful mannee &mntends that her
former Director had promised her that her Euro-@mitpost would be
converted, and that this promise, coupled withabieial creation of a
new permanent post in the 2008 budget, createciinthie legitimate
expectation and confidence that she would in fagnhde a permanent
employee. She refers in this regard to the casefahe Court of First
Instance of the European Communities (referred sah@ General
Court of the European Union as from 1 December 20BBe further
submits that, under Article 106 of the Service Ratjns, the decision
of 17 January 2008 is unlawful for failure to gireasons and points
out that the reasons for the decision not to cdnter contract
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remained unclear even after the conclusion of titermal appeal
proceedings.

The complainant requests that the decision of hitaly 2008
as well as that of 20 March 2009 be rescinded. &$® requests that
she be appointed to a permanent post at grade Vi88ileffect from
30 June 200&r, subsidiarily, with effect from the first day ohe
month following the delivery of the Tribunal’s juagnt on her case.
She claims moral damages in an amount to be detedmby the
Tribunal, and costs.

C. In its reply the EPO recalls that it enjoys a widrgin of

discretion with regard to appointment decisionsclwhias the Tribunal
has repeatedly confirmed, are subject to only &dhitreview. It

explains that there is no right to extension orvession of a fixed-
term contract and that, even if the requirementart€le 15a(2) of the
Conditions of Employment for Contract Staff readyether with

Article 7(3) of the Service Regulations are fullyetma Euro-contract
will not automatically be converted into a permaregspointment.

The Organisation is, nevertheless, of the opiniat, tcontrary to
what the complainant may contend, the requiremengsticle 15a(2)
are not met in this case. It acknowledges that flifils the
requirements stipulated under a) and c), hamely gsha was granted
a fixed-term contract on the basis of a competitton that in the
course of her service she fulfilled the requireraenft Article 5(1) of
the Service Regulations in that she demonstratbdjta standard of
ability, efficiency and integrity. It also admitsat the requirement set
forth under b) is satisfied because, although tis fhat was created at
the request of the complainant’s former Directoswansferred to a
different department and ultimately advertised &uep-contract post,
the tasks it involved were similar to those carriedt by the
complainant. However, it argues that the requirdmiaid down
under d) is not met, since another staff member, LMswho also
fulfilled the other requirements of Article 15a(2yas at the relevant
time working under a Euro-contract as a projecistes® in Principal
Directorate 5.1. The defendant also notes thattoldke restructuring
of Principal Directorate 5.1, it was unable to &we, at the time when
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the complainant’s contract was terminated, whetieerservices would

still be needed after the restructuring. The denidio offer her a

contract extension rather than an appointmentgermanent post was
therefore justified.

With regard to the argument based on the complimbagitimate
expectations, the EPO observes that the case lanEofopean Court
is not relevant in this case and that, in any eviéntas not bound by
the former Director's promise to her. It deniestthafailed to give
reasons for the decision not to convert her coptegphasising that in
the letter of 20 March 2009 it was explained whg ®resident had
decided to follow the majority opinion. It invitethe Tribunal to
dismiss the complainant’s claim for damages andhasiges that it
has already awarded her one month’'s basic salamyoiral damages
and three months’ basic salary in compensation.

D. In her rejoinder the complainant reiterates thatrdguirements of
Article 15a(2) of the Conditions of Employment fGontract Staff are
fully met in her case. She asserts that the tdskparformed were of a
permanent nature and remained so even after ttragtsing, and that
her post was not suppressed but was merely traedfeto
a different department. In support of her assersbe produces a
statement by her former Director to the effect that tasks were
indeed permanent when the decision was taken tmirtate her
contract and that the restructuring had no impagct tlhe tasks
performed but only on the organisational structiBbe refutes the
contention that the requirement laid down undeickatl5a(2)d) is not
met in her case and argues that Ms L. did not Ifulie other
requirements of that article, because her contvastnot concluded on
the basis of a competition and the nature of heieslulevel of
responsibility and qualifications were very diffetefrom those
required for the vacant permanent post. The comg@fdialso contends
that by employing staff under fixed-term contrad¢ts carry out
permanent tasks, the EPO breached Article 1(2h®fGonditions of
Employment for Contract Staff, which authorises ttwnclusion of
fixed-term contracts “only [...] in response to a parary staff
shortage at the Office, for the purpose of carrgngoccasional tasks
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which by their nature are non-permanent, or foreptlegitimate

reasons which justify limiting the term of the a@ut”. Referring to
other staff members whose fixed-term contracts welténately

converted, she accuses the Organisation of digwaiion and lack of
good faith. She requests that her former Direditsr L. and herself be
granted a hearing before the Tribunal.

E. In its surrejoinder the Organisation invites théitinal to dismiss
the complainant’s request for an oral hearing, iagythat she has had
ample opportunity to present her arguments. It résgbat Ms L.,
whose Euro-contract post was converted into a peemtapost as of
1 February 2010, fulfilled the requirements of Alei 15a(2), given
that she was recruited on the basis of the seteqiirmcedure for
vacancy nhotice EURO/3908 and performed duties anbatly similar
to those of the vacant permanent post. It drawstanction between a
budgetary post for a permanent employee and a baggpost for a
contract staff member, such as the complainantlaiipg that the
latter is suppressed once the incumbent's contimcterminated.
Accordingly, the complainant’s post no longer exiand her duties
have been redistributed amongst permanent staffbmemIt denies
having breached the statutory provisions govertiggrecruitment of
contract staff and rejects the complainant's aliega of
discrimination. As to the statement by the comg@atis former
Director, it submits that after his departure frtm Organisation, he
was not in a position to know the staffing needshef directorates to
which the complainant’s duties had been transferred

CONSIDERATIONS

1. The parties’ briefs and the evidence they have ywred are
sufficient to enable the Tribunal to reach an infed decision.
Accordingly, the complainant's application for amalo hearing is
rejected.

2. The complainant launched an internal appeal agatmest
decision of 17 January 2008 not to extend her fbeeoh contract
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beyond its expiration on 30 June 2008. On 20 Ma20l09 the
President of the Office adopted the unanimous recendation of the
Internal Appeals Committee and set aside the dagctiat issue and
awarded the complainant the reasonable costs asstcwith the
internal appeal. In accordance with the recomméoniat the majority
opinion, the President also awarded the complaicampensation for
moral damages.

3. In addition, the President offered the complainam
extension of her fixed-term contract until 31 Debem2009, together
with the payment of the remuneration due from ¥ 20108 to the date
the complainant resumed her duties less a dedufdronet earnings.
In the event that the complainant did not acceptdktension of her
contract, she would be paid compensation in theuamof three
months’ basic salary.

4. The President rejected the complainant's request ao
permanent appointment as unfounded. She obseraedttthe time of
the expiry of the complainant’s fixed-term contraitthad not been
possible to ascertain whether her post would becmdandant and
whether the staff shortage would continue to exialying on the
Tribunal's Judgment 2213, under 6(a), the Presiddrgerved that
the approval of a post in the budget does not amdanan
appointment. Further, the request for a permanppbiatment was
unfounded in view of Article 15a of the ConditiomsEmployment for
Contract Staff, which states that there is no righta conversion
of employment and, also, in view of the discretignaature of a
decision to appoint a contract staff member asmaeent employee.

5. The complainant submits that she is entitled te@amanent
appointment. While recognising the discretionarfureaof a decision
to convert a fixed-term contract to a permanentoagment, she
asserts that Article 15a(2) of the Conditions of gisgment for
Contract Staff coupled with the explanatory memdtan contained in
document CA/165/06 Rev. 1 establish the framewdtkimwhich the
EPO may exercise its discretionary authority. Thenglainant takes
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the position that if a Euro-contractor meets theega found in Article
15a(2) then he or she may be eligible to have hiker fixed-term
contract converted to a permanent appointment. Gdmplainant
maintains that she meets all of the criteria séifmd in Article 15a(2).

6. She also asserts that she is entitled to a perrhanen
appointment on the basis of the promise given lyyférener Director
and Head of Directorate 5.1.1, and the confirmatibthis promise by
the Administrative Council’'s subsequent approvaé gfermanent post
in the budget for 2008. Relying on the case lava &uropean Court,
the complainant contends that this created a “ptalde confidence”.

7. Lastly, the complainant submits that even if shenca
request a permanent post, she is entitled to a aesision. She
maintains that the decision of 17 January 2008 wvdawful because
the EPO, in contravention of Article 106 of the \Beg Regulations,
did not give reasons for that decision. As welk tieasons for the
impugned decision are unclear. The complainantearghat in these
circumstances she is at least entitled to a decitiat shows that the
Organisation exercised its discretionary authantg lawful manner.

8. In addition to moral damages and costs, the comgtaiasks
the Tribunal to set aside the decision of 17 Janu2008. As
that decision was set aside by the President’ssideciof 20 March
2009, a consideration of the complainant’s pleaslimgthat regard is
unnecessary. The complainant also asks the Triktonsét aside the
decision of 20 March 2009 and to order that “[tERRO shall employ
[her] on a permanent post with the grade B5/1 [weffect from]
30 June 2008".

9. In effect, this complaint is not a challenge to thelerlying
decision of 17 January 2008 not to extend the cam@ht’s contract.
Instead, it concerns the decision of 20 March 20&elation to the
remedy, that is, the refusal to grant the compl#irea permanent
appointment. In these circumstances, the relevaestopn is whether
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in January 2008 or in March 2009 the appointindnawity was obliged
to give the complainant a permanent appointment.

10. In Judgment 1349, under 11, the Tribunal noted wide
discretion an organisation enjoys in relation @ decision to convert a
fixed-term appointment to a permanent one. Giver tiighly
discretionary nature of the decision, it is subgeclimited review and
will only be set aside “if it is taken without aottity or in breach of a
rule of form or of procedure, or if it is based @mistake of fact or of
law, or if some essential fact was overlooked,farléarly mistaken
conclusions were drawn from the facts, or if thei@s an abuse of
authority” (see Judgment 2694, under 4).

11. Contrary to the complainant's assertion, the Trdun
observes that there is no automatic entitlemerd tmnversion of a
fixed-term appointment to a permanent appointmérticle 15a of the
Conditions of Employment for Contract Staff prosdenat “a fixed-
term contract shall not confer any right [...] to gersion into another
type of employment”. Additionally, even if all ohé four criteria
stipulated in Article 15a(2) under a), b), c) andade met, the staff
member concerned does not have a right to a permmhappointment
but, instead, “may be eligible for appointment toca@rresponding
vacant permanent post as a permanent employedhédruit does not
automatically follow from the creation of a permangost in the
budget that a staff member is entitled to a permiagpointment.

12. With regard to the consequences flowing from tHegald
promise of the conversion of the appointment, aslifbunal observed
in Judgment 782, under 1.:

“According to the rules of good faith anyone toomh a promise is
made may expect it to be kept, and that meansathatternational official
has the right to fulfilment of a promise by the amgation that employs
him.

The right is conditional. One condition is thae thromise should be
substantive, i.e. to act, or not to act, or towvall®thers are that it should
come from someone who is competent or deemed cempti make it;
that breach should cause injury to him who reliestoand that the position
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in law should not have altered between the datbepromise and the date
on which fulfilment is due.”

13. Even if it is accepted that the complainant’s farérector
promised her a permanent appointment, he was neitimeone with
the authority nor someone deemed to have the athomake such a
promise. Nor does the subsequent creation of agen post in the
budget amount to a promise by the appointing aithtw give the
complainant a permanent position. While the creatiba post may in
certain circumstances corroborate the assertioh ahpromise was
made, where the promise is alleged to have beere rogch person
competent to make the promise, it does not in thesgmt case
overcome the fact that the promise was not madesdapeone
competent to make the promise.

14. With regard to the failure to provide adequate eeador the
decision of 17 January 2008, as noted above, Hisbkeen overtaken
by the President’s decision to quash that decighsrto the impugned
decision, in the Tribunal’s view, it was adequatelgtivated.

15. The Tribunal concludes that the complainant hakedaio
establish that there was an obligation on the pathe President to
grant her a permanent appointment or that the d&ets refusal to
grant the claimed relief involved a reviewable erddccordingly, the
complaint will be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 13 May 20¥% Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, d@atherine
Comtet, Registrar.

Delivered in public in Geneva on 6 July 2011.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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