Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

Registry’s translation,
the French text alone
being authoritative.

111th Session Judgment No. 3002

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr J. W. agaitie¢ European
Patent Organisation (EPO) on 10 April 2009 andemied on 11 May,
the EPO’s reply of 24 August, the complainant’'soimjer of
11 September and the letter of 29 September 2008high the EPO
informed the Registrar of the Tribunal that it didt wish to enter a
surrejoinder;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decid¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedjriga may be
summed up as follows:

A. The complainant is a German national, born in 198% joined
the European Patent Office — the EPO’s secretariat November
1998 as an examiner at grade A2. He currently hgidde A4.

In October 2000 he asked the Office to recognisghitner’'s two
children as dependent children with a view to clagnthe family
allowances provided for in the Service Regulatidos Permanent
Employees of the European Patent Office. At thaietihe was not



Judgment No. 3002

married to his partner, and she had sole custotheio€hildren, but the
complainant explained, referring expressly to Aeti69(3)(c) of the
Service Regulations, that the children were regidgiith him and that
they were mainly and continuously supported by Hte. offered to
provide evidence of these facts if required.

Article 69(3) of the Service Regulations providedallows:
“For the purposes of these Regulations a dependédtshall be:

a) the legitimate, natural or adopted child of empent employee, or of
his spouse, who is mainly and continuously supporty the
permanent employee or his spouse;

b) the child for whom an application for adopticestbeen lodged and the
adoption procedure started;

c) any other child who is normally resident withdamainly and
continuously supported by the permanent employdgsospouse.”
Guidelines for determining whether a child is “degent” within
the meaning of these provisions are set out in Conmpé No. 6,
which entered into force on 1 April 1996. Rule 1tleé Communiqué
relevantly provides, in paragraph (1), that:

“[...] a legitimate, natural or adopted child [...] $hhe assumed to be

mainly and continuously supported by the employeédis spouse if the

child is not gainfully employed [...4nd is

a) under 18 years of agw,

b) aged between 18 and 26 and receiving educationalocational
training, or

c) prevented by serious illness or invalidity frararning a livelihood,
irrespective of age.”

Rule 2 of the Communiqué provides:

“Any other child normally resident with the empl@yer his spouse [...]
shall be assumed to be mainly and continuously atigg by the employee
or his spouse if, in addition to fulfiling the aditions set out under Rule
1(1), the child is not married or under the pareaigthority of a third
person, except where the child’'s spouse or the térson is, for reasons
beyond his control, unable to support the child.”

The complainant’s request was denied on the grotiratshe had
not provided evidence that his partner was undbtereasons beyond
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her control, to support her children. He then sutedievidence and
asked the Office to re-examine his request, but heector of
Personnel informed him by a Note dated 26 April 2GBat the
documents he had provided were not “appropriatefprnd that the
initial decision not to recognise his partner'sidtgn as dependants
therefore remained unchanged. Having enquired in @& to what
might constitute “appropriate proof” in this contethe complainant
lodged an internal appeal on 20 June 2001 chalignije decision of
26 April. In the meantime, he had married his partand the Office
had recognised her children as dependants as fnendate of the
marriage. He therefore indicated that his appeaicemed only
the period from August 2000 to April 2001. In anirepn issued
on 9 December 2002, the Internal Appeals Committeemmended
unanimously that the appeal should be rejectedrdsunded. The
President of the Office accepted that recommendatmd the
complainant was so informed by a letter of 20 Deo@n2002.

On 13 August 2004, shortly after the delivery ofigiment 2359,
which likewise concerned a claim based on ArticB{3%c) of the
Service Regulations, the complainant wrote to thesiBlent seeking
reconsideration of the request he had submitte@dtober 2000 in
light of that judgment. In the event that this resuwas denied, he
asked that his letter be treated as an internadaphe Director of
Personnel replied, on 12 October 2004, that hisesigcould not be
granted, as he had not challenged the final detisfovhich he had
been notified on 20 December 2002 within the applie time limit.

By a letter of 1 November 2006 the complainant inegluas to the
status of his internal appeal. He pointed out that had asked
that his letter of 13 August 2004 be treated aageal if the request
contained therein were denied. On receiving thitedethe Office
discovered that the matter had never been refewethe Internal
Appeals Committee. It apologised to the complaif@nthis omission
and informed him that, since the decision of 1200et 2004 could no
longer be challenged, his letter of 1 November 28@6 being treated
as a new request, which had been referred to thariitee.
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On 9 January 2009 the Committee issued a dividedaypon this
second appeal. The majority of its members consilénat it should
be rejected as irreceivable on the grounds thatulgect matter was
res judicata The minority held that the principle of
res judicatawas not applicable, as the decision challenged neds
a judicial decision but an administrative one, #mat in dealing with
the complainant’s request the Office had committexisame error of
law as in the case leading to Judgment 2359. Battarlof 13 March
2009 the complainant was informed that the Presiti@nd decided
to reject his appeal in accordance with the recondagon of the
majority of the Committee, not on the basis of fhenciple of res
judicata, but for reasons of legal certainty. That is thepugned
decision.

B. The complainant contends that the delivery of Juslgn2359

created a new situation in law which justified Imsw request for
retroactive recognition of his partner's childres dependants. He
points out that in rejecting that request the e relied on

the principle of legal certainty. According to tlkemplainant, that
principle concerns the protection of legitimate extations and the
rule of non-retroactivity. He argues that, by wértaf Article 69(3)(c),

he had a legitimate expectation that his partnehitdren would be

granted the status of dependants if they were snaimil continuously
supported by him, and that the Office violated thapectation by
wrongly considering the relevant provisions of Coamiqué No. 6 to

be definitional. In the above-mentioned judgmere fribunal held

that that interpretation involved an error of |aks. for the rule of non-
retroactivity, he contends that it is inapplicalite his case, since
Article 69 was in force and remained unchangedutinout the period
at issue.

The complainant asks the Tribunal to set aside itmgugned
decision and to give him the benefit of the neveiiptetation of the
Service Regulations resulting from Judgment 2358.refjuests that
his partner’s children be recognised as dependantke period from
August 2000 to April 2001 and that he be grantedhe same period
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the benefits provided for in the Service Regulaion respect of
dependent children. He also claims moral damages.

C. In its reply the EPO contends that the complainirrisceivable
under Article VII, paragraph 2, of the Tribunal'saite, because
the complainant did not challenge the Presidentscision of
20 December 2002 rejecting his request for rectmgnif his partner’'s
children as dependants within ninety days of the da which he was
notified of it. Referring to Judgment 612, it argue
that even if the Office might have decided difféhgon his request
following the delivery of Judgment 2359, this woulwt afford
grounds for making an exception to that time limit.

Alternatively, the Organisation submits that themptaint is
unfounded. It considers that, in view of the prateithat a judgment
has effect only as between the parties to it, Jeagra359, to which
the complainant was not a party, cannot have afegtefvhich would
alter the President’s decision on his request -e@sibn which had
become final long before that judgment was deldeFarthermore, it
maintains that the complainant has not providediceit proof that
his partner’s children were, at the material timhependent within the
meaning of Article 69(3)(c) of the Service Regulas. In this regard it
points out that evidence of unsuccessful job appbos by the
children’s mother does not in itself constitute girof her inability to
support her children, and that no information wasvijgled as to
whether the children’s biological father was undey obligation to
support them.

D. In his rejoinder the complainant submits that tiROE arguments
relating to receivability are irrelevant, since ythiail to address the
principle of legal certainty on which the Presidbated the impugned
decision. He adds that, according to the case tiave limits may be

waived where an organisation has acted in breaayooél faith. He

reiterates his arguments on the merits and ceiscihe Organisation
for acting as though Judgment 2359 had never lseed.
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CONSIDERATIONS

1. The complainant, who joined the EPO on 1 Novemi9&81
is employed as a patent examiner at grade A4. O@dt8ber 2000
he requested that his partner’s two children whke lher, were
resident in his home, be recognised as dependelaresh for the
purposes of Article 69 of the EPO Service Regutetjoconcerning
the dependants’ allowance, and of other articlestha Service
Regulations making provision for allowances grantedaccount of
that status.

2. The above-mentioned Article 69 states in paragr&){c)
that “any [...] child who is normally resident witm@ mainly and
continuously supported by the permanent employedi®rspouse”
shall be regarded as a dependent child.

3. The complainant's request, in support of which he
subsequently provided various items of documeng&igence, was
rejected by a decision of the Director of Persommme26 April 2001. In
the Office’s opinion this request could not be mbé&cause the
complainant had not fully satisfied the conditidaisi down by Rule 2
of Communiqué No. 6, which had been issued in li@O6rder to
provide guidelines for the application of Articl® &f the Service
Regulations. The main objections were that thedo#i in question
were not under the complainant’s parental authenity that it had not
been shown that his partner was unable to suppem tfor reasons
beyond her control.

4. On 20 June 2001 the complainant lodged an intexppéal
against this decision under Articles 107 and 108thed Service
Regulations. The appeal specified that the regakeissue concerned
the period August 2000 to April 2001. Indeed, as¢bmplainant had
married his partner on 2 May 2001, the two childiesd been
recognised as dependants from that date onwardscordance with
Article 69(3)(a) and he therefore now received ttmresponding
allowances.
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5. By a decision of 20 December 2002, taken on tha@iomaus
recommendation of the Internal Appeals Committbe, Rresident of
the Office rejected the complainant’s internal ap&s unfounded.
The complainant did not challenge this decisioroizethe Tribunal.

6. However, by Judgment 2359 delivered on 14 July 2004
concerning a complaint filed by an EPO employeeairsituation
similar to that of the complainant, the Tribunalchthat the Office’s
interpretation of the relevant provisions was imeot. It took the view
that the purpose of Rule 2 of Communiqué No. 6 waisto define
the requirements for meeting the condition laid daw the above-
mentioned Article 69 of the Service Regulationst tie child must
be “mainly and continuously supported” by the empln but to
relieve an applicant for a dependants’ allowancethef burden of
producing detailed evidence that he or she mettmslition where the
provisions of the Communiqué were satisfied. Thiburral observed
that any other interpretation would render thiserof Communiqué
No. 6 inconsistent with the terms of the superide rin Article 69 of
the Service Regulations, and that an employee whppécation did
not satisfy the requirements of the Communiqué migvertheless
establish by other evidence that the children iestjon were “mainly
and continuously” supported by him or her. Haviegedmined that the
Office’s decision impugned in that case thereforelived an error of
law, it found that the employee concerned had at &own that he
met the condition in question and accordingly cedethat he be paid
the dependants’ allowance for his partner’s chiidre

7. As the complainant believed that he was entitlechawe
this precedent applied to his case, in a letterl®fAugust 2004
he asked the Office to “reconsider” the initial demn taken with
regard to him and to grant him the allowances rstpae for the
period August 2000 to April 2001. The Director afrBonnel denied
this request on 12 October 2004 and the complaitiset referred
the case again to the Internal Appeals Committeeiclwon this
occasion issued a divided opinion on 9 January 20B&e of the five
committee members held that the applicant’s claime barred byes
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judicata, because the decision of 20 December 2002 hadbeen
challenged within the time limit for submitting appeal, whereas the
two other members were of the view that they shdddentertained,
particularly because the delivery of Judgment 28&8stituted a new
fact justifying a review of that decision.

8. On 13 March 2009 the President of the Office rej@dhe
complainant’s second appeal. While this decisios Was consonant
with the majority opinion of the Internal Appealso@mittee, the
specific reason given for rejection was not thegigle ofres judicata
but the final nature of the decision of 20 Decen@02, which could
not be challenged on account of the principle géleertainty.

9. The complainant has now brought this new decisibthe
President of the Office before the Tribunal. Hesatblat it be set aside
and seeks to be awarded the allowances under thie&Regulations
to which he would have been entitled if his pargiehildren had been
recognised as his dependants during the period $iW2200 to April
2001. He also claims moral damages.

10. In support of his complaint, the complainant sulsrttiat the
delivery of Judgment 2359 created a “new situatbhaw” enabling
him to impugn the President's decision. He alsotemas, on the
merits, that he did satisfy the requirements foviriga his partner’s
children recognised as dependants under Articleoto®he Service
Regulations.

11. On the latter point it must be noted that the Oigation’s
submissions are unconvincing insofar as they see#teny that the
decision of 20 December 2002 was unlawful, becaugseplain that
this decision, which essentially rested on the ictmmation that the
complainant’s request did not meet the conditi@ns down in Rule 2
of Communiqué No. 6, is tainted with the same eobtaw as the
decision which was set aside by the Tribunal ingdueht 2359.
Furthermore, it is clear from the submissions thatthe instant
case the complainant did furnish sufficient prolétt his partner’s
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children were “mainly and continuously” supporteg bim. They
should therefore have been regarded as dependédtenhwithin
the meaning of Article 69 of the Service Regulagion

12. However, as the facts set out above show, the @ongpit
did not impugn the decision of the President of #ice of
20 December 2002 refusing to grant him the dispwhowances
within the ninety-day period available to him undarticle VII,
paragraph 2, of the Statute of the Tribunal. Altffguas he states, he
constantly protested against this decision, it thesame final and
therefore he could no longer reapply for thesenadloces. Yet that was
precisely the purpose of the request which he siidxini on
13 August 2004, since it sought the granting obvedinces for the
same children and for the same period as thosgedfeo in the initial
appeal. In these circumstances the decision ofPilesident of the
Office of 13 March 2009 must be regarded as pucelgfirmatory
of the previous decision and consequently it coontd set off a
new time limit for an appeal by the complainante(stor example,
Judgments 698, under 7, 1304, under 5, or 244%r8)d

13. As the Tribunal has repeatedly stated, for examiple
Judgments 602, 1106, 1466 and 2722, time limits aareobjective
matter of fact and it should not entertain a commpléiled out of
time, because any other conclusion, even if fouratedonsiderations
of equity, would impair the necessary stability tbé parties’ legal
relations, which is the very justification for ang bar. In particular,
the fact that a complainant may have discoveredva fiact showing
that the impugned decision is unlawful only aftex expiry of the time
limit for submitting an appeal is not in principdereason to deem his
or her complaint receivable (see, for example, theigs 602, under 3,
1466, under 5 and 6, or 2821, under 8).

14. ltis true that, notwithstanding these rules, thibnal’s case
law allows an employee concerned by an adminigatiecision
which has become final to ask the Administration feview either
when some new and unforeseeable fact of decisiyri@nce has
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occurred since the decision was taken, or else whenemployee
is relying on facts or evidence of decisive impoc& of which he/she
was not and could not have been aware before toesiole was
taken (see Judgments 676, under 1, 2203, under 2722, under 4).
However, the fact that, after the expiry of thedifimit for appealing
against a decision, the Tribunal has rendered gnjpedt on the
lawfulness of a similar decision in another casesdnot come within
the scope of these exceptions.

15. In particular, in the instant case, the complailsaatgument
that the delivery of Judgment 2359 constitutesva aied unforeseeable
fact of decisive importance, within the meaningha above-cited case
law, is to no avail. In Judgment 676 the Tribunia dccept that the
delivery of one of its judgments could be descrilrethese terms and
could therefore have the effect of reopening tmeetilimit within
which a complainant could lodge an appeal. Butdheumstances of
the case were very special in that the Tribunapravious judgments
which it cited in that case, had formulated a mnwl@ich had greatly
altered the position of certain staff members ofoaganisation and
which, although already applied by the organisati@ad until then not
been published or communicated to the staff membamserned. No
exceptional circumstances of this nature exish&ihstant case where
the criticism expressed in Judgment 2359 of thelitioms set by the
Office for the recognition of a dependent child ieth moreover
confirmed the soundness of the complainant’s owticism in this
respect — cannot be regarded as unforeseeable.

16. In his rejoinder the complainant endeavours to refy
the line of precedent established by Judgments ¥%@6 and 2722,
inter alia, according to which an appeal may notitne-barred if there
has been a breach of good faith. But this otherpgtian to the
rules governing time limits, which concerns theuaiton where an
organisation has deprived one of its employeeshefpossibility of
exercising his/her right of appeal by deliberateligleading him/her,
or by concealing some paper from him/her with theention of

10
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injuring him/her, can obviously not be applied Imistcase, where no
such machinations may be ascribed to the Office.

17. In addition to the fact that this complaint is ceggently
irreceivable, the complainant’s second internaleabpvas filed out of
time. As the President of the Office rightly notéak Internal Appeals
Committee was wrong to hold in the recommendatidopted by the
majority of its members that this appeal was balmgres judicata for
such authority is possessed only by judicial rdingand not
by administrative decisions. She, on the other havak correct in
relying on the fact that the decision of 20 Decenfi®2 had become
final in the decision conveyed to the complainamtl@ March 2009.
Contrary to the complainant’s contentions, the iBezg was also right,
in this connection, to invoke the principle of legartainty. As stated
above, the rules governing time limits are indeedified by the need
for stability in legal situations, which is one asp of that principle
(see Judgment 2487, under 4).

18. It follows from the foregoing that the complaintncanly be
dismissed in its entirety.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 6 May 20Ms, Mary G.

Gaudron, President of the Tribunal, Mr Seydou B&eWPresident,
and Mr Patrick Frydman, Judge, sign below, as @atherine Comtet,
Registrar.

Delivered in public in Geneva on 6 July 2011.
Mary G. Gaudron
Seydou Ba

Patrick Frydman
Catherine Comtet
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